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k, 


It is axiomatic to say that law is not an exact science. This 
is most forcibly illustrated by the fact that there is no unanimity of 
opinion, éven among lawyers, as to the definition of law itself. For 
many years Blackstone’s Commentaries was the fundamental basis 
upon which any study of law, particularly in this country, was built. 


No man was considered competent to engage in the practice of law 
without some knowledge of these lectures. Today, in most of the 
high ranking legal educational institutions, there are few, if any, 
lectures on Blackstone. His work is no longer used as a text book 
and, indeed, even rarely referred to. He lived and worked in the 
Eighteenth Century when both secular and ecclesiastical authority 
recognized the so-called divine rights of the sovereign. Therefore, 
in giving his definition of law, Sir William Blackstone said it was: 


“A rule of civil conduct prescribed by the supreme power in a 
state, commanding what is right and prohibiting what is wrong.” 


We are not told where we are to find the right or the wrong of 
any situation except in the mandate or the prohibition contained in 
the rule itself. However, the king—the supreme power in the state 
—being divine, or executing his powers through divine inspiration, 
could do no wrong and hence for the philosophy of Blackstone’s 
age and time, this definition wag quite satisfactory and sound 
enough. 

Without inviting argument over the merits of the question, we 
will venture the bold assertion that there has been an advance in 
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knowledge, culture and civilization since the age of Blackstone. 
No one will now so much as do reverence to the doctrine of divine 
rights or support any action of a sovereign power upon the theory 
that the king’ can do no wrong. As a consequence, we cannot in 
this day and time say that the mere pronouncement of the supreme 
power in a state, by either mandate or prohibition, can make any 
action right or wrong from an ethical consideration. Even our 
great Declaration of Independence after setting forth the inalienable 
rights with which all men are endowed says: 

“That, whenever any form of government becomes destructive of 
these ends, it is the right of the people to alter or abolish it, and to 
institute new government, laying its foundation on such principles, and 
organizing its powers in such form as to them shall seem most likely 
to effect their safety and happiness.” 

From this, the writer personally prefers the definition of law 
given by Professor Holland in his work on “The Elements of 
Jurisprudence,” where he says: 

“A law, in the proper sense of the term, is a general rule of human 
action taking cognizance only of external acts, enforced by a determi- 
nate authority, which authority is human, and, among human authorities, 
is that which is paramount in a political society.” 

When the true origin and function of law is borne in mind, 
then, it is nothing more nor less than a rule of conduct settled by 
universal, or more accurately speaking dominant custom, by virtue 
of the acceptance and adoption of the same by the element in the 
particular society concerned that is paramount. In a pure, or a 
representative democracy, such as ours, that paramount element is 
not the courts nor yet the legislatures or congress, but the majority 
of the people themselves. From a theoretical point of view, an 
Act of Congress or the decision of a judge does not become a law 
merely by virtue of its passage or pronouncement. An act of a 
legislative body or an opinion of a judge becomes law in its true 
sense and gains its weight or authority only so far as it reflects what 
the public opinion of the society by its acts and customs have 
established as the most generally accepted rule. The act or the 
decision is not law ipso facto, but becomes so in its true sense only 
so far as it reflects what the public opinion of the society it affects 
has established as the rule most generally accepted. The act or 
decision is only the concrete evidence of what that law is or should 
be. This being true, municipal law, if its proper function be taken 
into consideration, can never lead but must always follow public 
opinion or custom. 
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II, 


In the field of aerodynamics, the practicability of sustained 
flight by man was demonstrated by the Wright Brothers a little 
over twenty-five years ago at Kitty Hawk, North Carolina. Many 
of us can remember that first flight on December 17, 1903, and can 
likewise recall the skepticism with which the news was received. 
Though forced to admit the reality of this first flight, there were 
few who believed that the airplane would ever be taken seriously as 
a means of transportation or become a factor in the commercial 
life of the country. That aviation is here today was most forcibly 
illustrated in an interview at the beginning of the year 1930, by 
Mr. Kent Cooper, the General Manager of the Associated Press, 
where, in pointing out ten of the most conspicuous news items of 
the year 1929, he mentioned three out of the ten that concerned 
aviation; the first being’ the globe encircling flight of the Graf 
Zeppelin in April; the second, the disaster of the T.A.T. passenger 
carrying ship in September when seven people were killed and 
the third, the flight of Commander, now Admiral Byrd in Novem- 
ber over the South Pole. When any one phase of activity can 
attract such prominent attention in the current events of the world, 
surely the subject is worthy of note by all who are concerned with 
what is taking place around them. 

The regular scheduled air transport planes in the United States 
are now flying approximately ninety thousand miles per day and 
this represents only about fifteen per cent of the flying for hire that 
is done in commercial aeronautics. According to statistics that 
are available, during the past year sixteen million miles were flown 
on scheduled operations in the United States, eighty-five thousand 
passengers were carried and over eight million pounds of mail 
transported. 1930 bids fair to greatly increase these figures, Un- 
der this state of facts and with this volume of business carried on, 
one can scarcely deny the proposition that custom has had some 
opportunity of determining a rule of conduct fixing the liability 
and defining the responsibility of the aircraft operator. 

The legal profession should be the first to sense what time and 
custom establishes as that rule of conduct or law and to see that 
it is based upon principles of justice and right and that in the 
court decisions and legislative enactments a true and correct ex- 
pression of that rule is given. 

Our law of damages under which compensation is awarded to 
an injured party is uniformly based upon either a tortious breach 
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of some contractual obligation or some act of negligence where the 
rights of another are invaded through either the doing of some- 
thing that an ordinarily careful and prudent person, under similar 
circumstances, would not have done, or stated negatively, the fail- 
ing to do what an ordinarily careful and prudent person under 
similar circumstances would have done. 


III. 


In the matter of transportation of goods and persons through 
other agencies than the air, there are two distinct rules of conduct 
fixing the responsibility and liability of the carrier. If the carrier 
is a special or private carrier, the standard or guide to go by in 
fixing his liability is that of ordinary negligence, whether it be 
persons or goods that are transported. In other words, a carrier, 
other than a common carrier, is merely a bailee for hire for the 
mutual benefit of both parties and his liability rests upon the show- 
ing of ordinary negligence in carrying out the contract of transpor- 
tation. On the other hand, if the carrier is what the law designates 
as a common carrier, a different rule exists as to the responsibility 
and duty under which the carrier operates. If the contract is for 
the transportation of goods, as stated in 4 R.C.L., Paragraph 175: 


“At common law, it has been long settled that a common carrier 
is responsible for the safe transportation and delivery of goods received 
by him for carriage, and can justify or excuse a default only when 
occasioned by the act of God or the public enemy. Hence, while a 
contract for the carriage of goods is of course a form of bailment so 
that a common carrier is liable, as an ordinary bailee, for negligence, 
his liability is not confined merely to such losses as are the conse- 
quences of his own negligence or want of skill, but he is also held 
responsible for all losses or damage which may happen to goods while 
in his charge for the purposes of his employment, though occasioned 
by unavoidable accident or by any casualty whatever, except only as 
above mentioned. Thus, within the purview of his common law contract 
of carriage is embraced protection against all losses due to accident, 
mistake, and numerous unavoidable occurrences not falling under the 
head of acts of God or the public enemy, and against which it is not 
within the reach of human vigilance or foresight to provide, as, for 
instance, the wrongful acts of third persons, accidental fires, robbery, 
or the violence of mobs. From this severe responsibility to which by 
the common law he is subjected, he cannot relieve himself by proof 
of the highest possible care on his part, nor will his entire faultlessness 
excuse him, but, whenever a loss occurs from any cause other than 
the act of God or the public enemy, the law may be said to raise against 
the carrier an absolute and conclusive presumption of negligence. So 
it may be stated that the liabilities of a common carrier are distinguish- 
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able into two classes: the one, a liability for losses by neglect, which is 
the liability of a bailee; the other, a liability for losses by accident, 
or other unavoidable occurrence, which is the liability of an insurer.” 


In many states the exceptions allowed by the common law 
rule, as above stated, have been broadened to include such things 
as where the goods were lost by their own decay, from an inherent 
infirmity, or by some act or default of the owner or shipper him- 
self but at the same time it is safe to say that the general doctrine 
practically accepted in all states is that as to transportation of goods, 
the duty and liability of a common carrier under American juris- 
prudence is that of an insurer. 

As to the carriage of passengers, again we find in 4 R.C.L., 
Paragraphs 582 to 586 a very full and fair statement of the rule 
of liability applicable to common carriers as follows: 


“While carriers of goods are practically insurers of the property 
entrusted to them, yet in the carriage of passengers the same principles 
of law are not applied, for the obvious reason that a great distinction 
exists between persons and goods, passengers being capable of taking 
care of themselves, and of exercising that vigilance and foresight in 
the maintenance of their rights which the owners of goods who have 
entrusted them to others cannot do. Although a few early English 
cases apparently countenanced the doctrine that common carriers of 
passengers are liable as insurers of the safety of the passengers whom 
they undertake to carry, it is now well established, both in England 
and in the United States, that carriers of passengers are not insurers 
against accident, but are answerable for any injury to a passenger only 
when there has been a want of proper care, diligence or skill on the 
part of the carrier or his servants, unless such injury be wilfully in- 
flicted. It will thus be seen that the liability of the carrier of passengers 
differs materially from that of a carrier of goods. The latter is held to 
be an insurer against all injuries except such as are caused by the act 
of God, the public enemy, or the owner, while a carrier of passengers 
is not responsible for an injury caused by an unforeseen accident against 
which human care and foresight could not guard, and not in any degree 
caused by negligence, nor for such perils as occur wholly without their 
agency, unless there is some want of care in escaping from the conse- 
quences of such perils. Thus, for instance, a carrier of passengers is 
not liable for injuries to passengers through accidents arising from an 
extraordinary storm, flood, or other unavoidable casualty caused by 
the hidden forces of nature, unknown to common experience, and which 
could not have been reasonably anticipated, nor for injuries arising 
from acts of strangers or fellow passengers over whom the carrier 
has no control, and whose action is not reasonably to be expected. 
* * * What degree of care a carrier must observe for the safety of 
a passenger, to exonerate it from liability for injury, is a question of 
law, and the generally accepted rule on this point is to the effect that 
carriers of passengers are bound to exercise the highest degree of care, 
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vigilance and precaution. Attempts have been made, with varying 
success, to point out the distinction between gross, ordinary and slight 
negligence and if there is any real distinction it is clear that the law 
imposes on a carrier a liability to a passenger for slight negligence, 
requiring of it the exercise of the highest possible degree of care. 
The rule as to the degree of care required of carriers of passengers 
has been variously stated, some courts employing the word ‘utmost,’ 
others ‘greatest’ and still others ‘extraordinary.’ The difference in the 
statements, however, is merely a choice of words, and does not denote 
conflicting views. The reason for imposing such a high degree of 
care on carriers of passengers is that the safety and lives of their 
passengers rests entirely in their hands, the passengers having no 
control whatever over the dangerous instrumentalities employed in their 
transportation, and public policy requires that a high degree of care 
be exacted.” 


From this it appears that before the airplane was used as a 
means of transportation, the rule of law as to other modes of car- 
riage was comparatively clear. If the carrier is a private or special 
carrier, liability as to both goods and persons only attached upon a 
showing of ordinary negligence on the part of the carrier. In other 
words, the same conditions of liability exist as prevail in any mutual 
benefit bailment contract. If the carrier is a so-called common 
carrier, then as to the transportation of goods he stands generally 
speaking as an insurer and as to persons he is bound to exercise the 
highest degree of care known to mankind in that particular line of 
business as a practical means of securing safe passage. 


IV. 


There is no fixed or uniform rule at present as to the aviator. 
Shall he be held as an ordinary bailee, an insurer, be bound to the 
exercise of the highest degree of care, or should an entirely different 
rule of law be applied to this mode of transportation from that 
applicable to other agencies performing the same service? To in- 
telligently answer this question, it seems there must first be a de- 
termination of the point as to whether one conducting a business 
of transportation of goods and passengers, similarly to other con- 
cerns but using the airplane as a method or means of carriage, 
should be regarded as a common carrier or merely a special or 
private carrier. What then constitutes being a common carrien? 
The definition of, a common carrier usually adopted in this country 
is that of C. J. Parker in Dwight v. Brewster, where he says: 





1 Pick. 50. 
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“A common carrier is one who undertakes for hire to transport the 
goods of such as choose to employ him from place to place.” 


Chancellor Kent has said that common carriers are those who: 


“Undertake generally and not as a casual occupation and for all 
people indefinitely to convey goods and deliver them at a place ap- 
pointed, for hire, as a business and with or without a special agreement 
as to price.”? 


In the case of North American Accident Insurance Company v. 
Pitts,’ the Supreme Court of the State of Alabama in deciding 
whether the death from an airplane accident entitled the plaintiff 
to the double indemnity provided in an insurance policy that con- 
tained a provision of double compensation in the event of death 
while traveling as a passenger on a common carrier, adopted the 
definition of a common carrier as previously announced by the same 
court in Georgia Life Insurance Company v. Easter,s where the 
definition pertained to travel by land or water, the court saying 
the words “or air” might be added after the word “water” with 
propriety announced: 


“The real test whether a man is a common carrier, either by land 
or water (or air), therefore, really is whether it is held that he will, so 
long as he has room, carry for hire the goods of every person who will 
bring goods to him to be carried. The test is not whether he is carry- 
ing as a public employment or whether he carries to a fixed place, but 
whether he holds out, either expressly or by a course of conduct, that 
he will carry for hire so long as he has room the goods of all persons 
individually who send him goods to be carried.” 


In the particular case last referred to, under the facts pre- 
sented, the court held that the aviator was not a common carrier. 
Another suit involving the same state of fact was disposed of in 
the Circuit Court of Appeals for the Fifth Circuit. In reaching 
the same conclusion arrived at by the Supreme Court of Alabama, 
the Circuit Court of Appeals recited the facts of the case as follows :° 


“The following facts are not disputed: 

‘Lieutenant Whitted, formerly in the Naval Aviation Service, 
owned a hydroaeroplane and operated it himself at Camp Walton, Fla., a 
summer resort, where he took passengers upon pleasure trips in the 
air to let them enjoy the doubtful pleasures of flying. The plane held 
six persons, including the pilot. The trips lasted about ten minutes 
in the air and the plane returned to the point from which it started 





2 Kent Com. 598. 
213 Ala. 103 (1925). 
189 Ala. 478. 
8 F. (2d) 996. 
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for which he charged the passengers $5.00 each. He would not go up 
with less than three passengers and carried only white people. He 
operated on such days and such hours and under such conditions as 
pleased him and did not pretend to maintain regular schedules. He 
did not advertise his business unless keeping his plane anchored at 
the resort and having his helper in the vicinity of the usual landing 
place to give information would be so called. On August 19, 1923, 
Hugh D. Brown, the insured, who was visiting Camp Walton with his 
wife, went up with Whitted and three others. When up in the air 
something went wrong with the machine; it fell and all were killed. 
From the above-quoted facts, it is clear that Whitted was not a common 
carrier. He assumed no duty to the public to carry them and if he 
refused to do so, without any reason at all, no action would lie against 
him. See Hutchinson on Carriers (3d Ed. Secs. 47, 48)’.” 


I do not think anyone would seriously contend that there is any 
error in the conclusion reached by the court in this case but, at the 
same time, reasoning conversely from the facts cited therein, one is 
equally forced to the conclusion that had Lieutenant Whitted been 
engaged in carrying passengers from one point to another, making 
regular scheduled flights that were advertised publicly for certain 
days or at certain hours, and that this was his regular business and 
he offered inducements and sought to have the public generally 
patronize his ship in going from place to place and maintained 
regular waiting rooms, terminal facilities and sold regular printed 
tickets to all) who offered themselves as passengers, one cannot 
doubt, but that under such circumstances, he would have been re- 
garded as a common carrier of pasengers. 

According to the Air Commerce Bulletin of the United States 
Department of Commerce of January 15, 1930, there were alto- 
gether in this country as of that date seventy-six air transport 
routes, regularly maintained with scheduled flights over these vari- 
ous routes, by airplane transportation companies. Of these seventy- 
six routes, twenty-six were maintained for passenger-carrying pur- 
poses alone and covered distances generally frony fifteen miles 
between Seattle and Bremmerton with eleven flights per day to 
1,439 miles between Los Angeles and Kansas City with one plane 
a day each day of the year. Twelve of these routes carried mail 
alone. Six of them carried mail and express. Ten carried pas- 
sengers and express and thirteen of them carried mail, passengers 
and express combined. Except for the ones carrying mail alone, 
it is confidently believed that the operators of all these lines, if the 
question be brought before a court, would be regarded as common 
carriers. They all maintain regular terminal facilities of one way 
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or another, have standard fares, regular trips and advertise their 
willingness to transport passengers and express and seek the 
patronage of the public in quite an energetic way. More than 
one company advertises generally a regular transport service of a 
transcontinental character in conjunction with a railroad, over a 
joint air-rail route, where the travel by day is on the air line, and 
the travel by night over a connecting railway. In all the advertise- 
ments of one of these companies, printed rather inconspicuously, is 
the statement “A Private Carrier.” The ticket that is sold by this 
company has a number of conditions printed thereon headed by 
the statement: 


“Not a Common Carrier. This company is not a common carrier 
for hire and does not hold out itself to the public as a common carrier 
and reserves the right to reject any and/or all applicants for transpor- 
tation; and to accept applicants for transportation upon such terms and 
conditions as it may deem fit, irrespective of the terms and conditions 
accorded others who may be accepted for transportation.” 


Mr. E. A. Harriman of the Washington, D. C. Bar, in an 
article appearing in the Journal of Air Law,’ commenting upon 
such a condition on a contract of carriage, said: 


“Stranger things have happened than the adjustment by the courts 
of old definitions to:new facts and it will require not one decision but 
a series of decisions to insure the success of the air carrier in its 
attempt to form part of a transcontinental route in this manner and 
at the same time to escape by contract any liability as a common car- 
rier,” 


The business organization of this company is identical with 
that of the associated railroad company and its purpose is identically 
the same, to-wit, the transportation of passengers and goods from 
place to place in a regular way for a certain fixed compensation or 
price. In other words, it has every ear mark and characteristic of 
a common carrier, similar to its associated railroad company, with 
the exception that it seeks to say that, although it does the same 
thing the railroad company does, it is not a common carrier. 

Mr. Hutchinson in his work on Common Carriers, 3rd Edition, 
Sec. 44, says: 

“It is, however, by no means to be understood that the common 
carrier can by his contract or in any other mode become as to the 
carriage of particular goods merely a private carrier for hire, whilst 


he is, in fact, a common carrier of such goods generally. If he could 
do this, he could, of course, provide by contract against liability for 





6. Volume 1, No. 1, Pages 33, 36. 
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losses occurring from the negligence of himself or his servants which, 
as we have seen, it is competent for the private carrier to do. But 
according to, the weight of authority, at least in this country, as we 
shall hereafter see, common carriers will not be permitted under any 
circumstances or in any manner to protect themselves against the con- 
sequence of their own negligence in the carriage of either goods or 
passengers.” 


The same authority later on, speaking of railroad companies, 
said: 


“Railroad companies are by their very nature and organic char- 
acter common carriers, whether made so by the general statute or by 
their charters or not; and whenever they are made so by the express 
provisions of a law, such provisions will be considered as merely de- 
claratory of the law as it already existed and will neither increase their 
duties and obligations nor in any respect qualify their liability. They 
have sometimes attempted to defend themselves from liability by dis- 
puting the proposition that they were common carriers, but the con- 
tention has received no countenance from the courts and it has been 
held in many cases, for reasons peculiarly applicable to them, that as 
carriers of both passengers and freight, the rules as to the responsi- 
bility of common carriers and of passenger carriers should be applied 
to them with full force. Being recognized as public utilities as well as 
private enterprises extensive rights and franchises have been conferred 
upon them which are not enjoyed by other carriers, among them being 
the right to invoke the power of eminent domain. Not only have they 
been fostered by the Government but by reason of aggregation of 
capital and the great facilities which they control for the transportation 
of all the commodities of commerce, they have practically monopolized 
the land carriage of the country. It is but just, therefore, that in their 
dealings with the public, whether as carriers of goods or of passengers, 
they should be held to that strict accountability which the public safety 
and policy require.” 


To blindly follow precedent is to de away with individual rea- 
soning. However, the premises laid down in the above quotation 
from an eminent authority are without question true and the 
conclusion drawn from the same is not only logical but fair and 
just. Likewise, all that is said therein as to railroads, applies with 
just as much force, fairness and justice to operators of air lines 
engaged in the same character of business. Indeed, as to air lines, 
even greater rights and franchises are granted than the power of 
eminent domain, for while it is not a firmly established doctrine 
conceded on all sides, that an aviator has a right to use the air 
over the property of a subjacent owner of the land, certainly the 
great trend of thought and authority permits such action, but not 
without consent of the Government. In addition, in a great many 

















AIRCRAFT CIVIL LIABILITY 25t 


instances, municipal airports aré provided as terminals for com- 
mercial lines, without expense to the aviator, except for service 
charges. Furthermore, the Federal Government through the De- 
partment of Commerce, has laid out and mapped the leading air- 
ways of the country and lighted many of them and in every way 
cooperated with and fostered the growth and development of air 
transportation as an avenue of commerce. Surely under these cir- 
cumstances when a railroad company is admittedly held to the 
degree of liability imposed upon a common carrier, it is nothing 
more than right and just that air transportation companies: 


“In their dealing with the public, whether as carriers of goods or 
of passengers, they should be held to that strict accountability which 
the public safety and policy require.” 


In a report to the American Air Transport Association, on 
the question of a Uniform Ticket Contract and Standard Ticket 
Form, a Committee of that Association relative to the question of 
whether an air transport company should be regarded as a common 
carrier or not, said in consideration of one of the conditions rec- 
ommended to be printed upon a Standard Ticket Form, the follow- 
ing: 

“Any attempt to limit liability of the carrier where it is caused by 
the carrier’s negligence or misfeasance is certainly against public policy 
and in the opinion of this Committee would be so held by the various 
supreme courts of the land. No attempt has been made to force the 
public to adhere to the theory that airplanes traveling on scheduled 
flights and carrying passengers for hire are private carriers. The Rail- 
road Company vs. Lockwood, 84 U. S. 357, clearly states that the test 
is not in what you say you are but in what you are actually doing. 
There is hardly a company that has submitted its ticket form to your 
committee that is not, in the opinion of a majority of the committee, 
a common carrier and would be adjudicated such in any supreme court 
of the land.” 


V. 


Let us see what action has been taken, so far, by the authorities 
in fixing this question of the civil liability of the aviator as a carrier 
of goods and passengers. Our laws in this country, with the ex- 
ception of the State of Louisiana and a few Southwestern states 
that were formerly possessions or territory of Spain, all sound in 
the common law of England and the laws of that country today 
are frequently cited as authority as persuasive, if not controlling. 
The Air Navigation Act of 1920 of the British Parliament 10 and 
11 Geo. V. Chap. 80, Sec. 9, reads that: 

















252 THE JOURNAL OF AIR LAW 


“Where material damage or loss is caused by an aircraft in flight, 
taking off or landing, or by any person or any such aircraft, or by any 
article falling from such aircraft, to any person or property on land 
or water, damage shall be recoverable from the owner of. the aircraft 
in respect to such damage or loss, without proof of negligence or in- 
tention or other cause of action, as though the same had been caused 
by his wilful act, negligence or default, except when the damage or 
loss was caused by or contributed to by the negligence of persons by 
whom the same was suffered.” 


A careful reading of this Statute shows that it deals alone with 
the question of liability to one, on land or water, as the result of an 
aerial flight and does not touch the question of the duty and obli- 
gation of the air operator to goods or passengers carried, nor is 
there any declaration at all as to whether the air carrier is to be 
regarded as a common or a private carrier. Presumably the theory 
upon which this absolute liability for damage or injury to person 
or property on the land or water beneath, in connection with an 
aerial flight, is based upon the proposition that while the right to 
navigate the air space above is granted, still there is enough left in 
the old doctrine of cujus est solum ejus usque ad coelum to guar- 
antee to the owner of the subjacent land or water ownership in the 
air space above, to prevent any interference with life or activity 
on the land or water beneath by reason of such air passage and 
that an air passage that does so interfere as to cause damage, con- 
stitutes a trespass. This appears to be a sound rule of conduct 
consonant with reason, fairness and justice to all parties, but is 
aside from the question of the duty and obligation owed to a pas- 
senger on, or owner of goods shipped by, the airplane. 

Congress passed in May, 1926, what is now called the Air 
Commerce Act of 1926,’ and while there is no declaration of law 
contained in that Act that specifically defines air operators as either 
common or private carriers, the Act does contain certain regula- 
tory provisions, or power to make the same is conferred upon the 
Department of Commerce, and all through the Act there is the 
clear inference that air transportation companies are to be regarded 
as public utilities. 

So far as the writer has been able to discover, there are no 
decisions yet of any of our Federal courts that recognize any rule 
of law affirmatively placing air transportation companies squarely 
within the category of, common carriers, but again the clear in- 
ference from the opinion of the Court of Appeals for the Fifth 





7. 44 Stat. 576. 
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Circuit in Brown v. Pacific Mutual Life Insurance Co., supra. is, 
that any aviator or aviation company whose operations come within 
the meaning of “common carrier,” as applied to any other known 
means of transportation, would likewise be held to be such a com- 
mon carrier. 


The American Bar Association has done much creditable work 
in considering this new branch of jurisprudence to meet, from a 
judicial point of view, the new and novel conditions that develop- 
ment of air navigation has occasioned, and among those most prom- 
inently active in this work has been the Honorable William P. Mac- 
Cracken, formerly Assistant Secretary of Commerce for Aeronau- 
tics. This Association has adopted and recommended for passage 
to the various states a Uniform State Law concerning aeronautics. 
Among the provisions of that law are Sections 5, 6 and 7, which 
read as follows: 


“Sec. 5 (Damage on Land).—The owner of every aircraft which 
is operated over the land or waters of this state is absolutely liable for 
injury to persons or property on the land or waters beneath caused by 
the ascent, descent or flight of the aircraft, or the dropping or falling 
of any object therefrom, whether such owner was negligent or not, 
unless the injury is caused, in whole or in part, by the negligence of 
the person injured, or of the owner or bailee of the property injured. 
If the aircraft is leased at the time of the injury to person or property, 
both owner and lessee shall be liable and they may be sued jointly or 
either or both of them may be sued separately. An aeronaut who is 
not the owner or lessee shall be liable only for the consequences of his 
own negligence. The injured person or owner, or bailee of the injured 
property shall have a lien on the aircraft causing the injury to the 
extent of the damage caused by the aircraft or objects falling from it. 

“Sec. 6 (Collision of Aircraft).—The liability of the owner of one 
aircraft to the owner of another aircraft or to aeronauts or passengers 
on either aircraft for damage caused by collision on land or in the air 
shall be determined by the rules of law applicable to torts on land. 

“Sec. 7 (Jurisdiction of Crimes and Torts).—All crimes, torts, 
and other wrongs committed by or against an aeronaut or passenger 
while in flight over this state shall be governed by the laws of this state 
and the question whether damage occasioned by or to an aircraft while 
in flight over this,state constitutes a crime, tort or other wrong by or 
against the owner of such aircraft, shall be determined by the laws of 
this state.” 


This proposed law fixes the question of liability for damage 
done to person or property on the land or water beneath and is 
largely similar to the British law. It is evidently based on the con- 
cession of the right of free navigation, provided there is no inter- 
ference by the aircraft with the right of enjoyment of the air by the 
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earth-bound creatures. While Section 5 of the Act does contain 
a sentence reading that a aeronaut who is not the owner or lessee 
shall be liable only for the consequences of his own negligence, we 
are still left, even under the terms of this Act, with no definite state- 
ment of the question as to whether an aeronaut is a common carrier, 
or not, or what rule of law should fix the degree of care or respon- 
sibility of the aeronaut to his passengers or goods entrusted to him 
for carriage. 

According to Aeronautics Bulletin No. 18 of the United States 
Department of Commerce, Aeronautics Branch, up to September 1, 
1929, every state and territory of the United States, including Hawaii 
and the Philippines, with the exceptions of Alabama, Georgia and 
Oklahoma, have passed statutes undertaking in one way or another 
to regulate the operation of aircraft in the various states and terri- 
tories or possessions. An examination of the statutes mentioned 
shows that the following make no mention of the question of the 
civil liability of the aviator, nor specify what rule of law is applicable 
in determining that issue: 


Alaska, Kentucky New York 
Arkansas Maine Ohio 
California Massachusetts Oregon 
Colorado Minnesota Philippines 
District of Columbia Mississippi Texas 

Florida Nebraska Washington 
Illinois New Jersey West Virginia 
Iowa New Hampshire Wyoming 
Kansas New Mexico 


The following states have in one form or another adopted, 
through legislative enactment, the Uniform State Law recommended 
by the American Bar Association, which fixes a method of deter- 
mining liability for damage or injury to person or property on the 
land or water beneath, but sheds little light on the question of 
whether the aeronaut who transports goods or persons for hire, 
should do business under the duties and obligations of a common 
carrier, private carrier or otherwise: 


Delaware Nevada Tennessee 
Hawaii North Carolina Utah 
Idaho North Dakota Vermont 
Indiana Rhode Island Wisconsin 
Maryland South Carolina 

Michigan South Dakota 


The State of Arizona, by Act approved March 6, 1929, has 
adopted a rule of liability that makes both the pilot and employer 
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liable for such damage as results from the negligence of the pilot 
while controlling the aircraft himself or while giving instructions 
to others. This statute likewise provides that the liability of the 
owner for collision shall be determined by the rules of law applicable 
to torts on land and that: 


“All crimes, torts and other wrongs while in flight over the state, 
shall be governed by the laws of the state.” 


However, there is no declaration as to what degree of care is re- 
quired or whether the negligence referred to is that of an ordinary 
bailee or that of a common carrier, but it is thought that as to the 
carriage of goods, this statute would be held not to create as great 
a degree of liability on the part of the aeronaut as the common law 
imposes upon a common carrier. 


The law in Connecticut, as stated in Chapter 324, passed May 
10, 1927, of the laws of that state, is somewhat similar to that of 
Arizona and may be stated to be that the pilot is responsible for 
all damages to either person or property caused by aircraft directed 
by him or under his control, which damage shall have resulted 
from the negligence of the pilot, either in controlling the aircraft 
himself or while giving instructions to another. If the pilot is the 
agent or employee of another, both he and his principal or employer 
are responsible for damage, provided any pilot and/or principal 
or employer would be responsible for injuries to any passenger only 
when such injury shall result from the negligence of such pilot. 
Here again it would seem that the common law liability of a com- 
mon carrier as an insurer, so far as goods are concerned, would not 
apply, since the liability is made to depend upon “negligence” and, 
also, there is no attempt to determine the degree of negligence in 
fixing the liability. In commenting upon this Connecticut Statute, 
Mr. Henry G. Hotchkiss in his work on “Aviation Law,” published 
in 1928, has pointed out that Connecticut was the first state in the 
Union to adopt a law, in which the specific test of liability in cases 
of damages to passengers or property in connection with aircraft 
was fixed by law, being an Act of that State’s Legislature passed 
in 1911 and under which absolute liability was declared, and says: 


“The measure of liability thus adopted (that is by a later Act of 
1927) can hardly have been arrived at fortuitously, since it was Con- 
necticut that adopted the first law relating to aviation in the United 
States in 1911, and in this law the rule on absolute liability was provided 
for and ‘every aeronaut was held responsible for all damages’.”® 





8. Hotchkiss in Aviation Law, Page 38. 
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It would thus appear that in Connecticut, at present, it is the rules 
of ordinary negligence that determine liability and not the stand- 
ard required under the common law rules applicable to common 
carriers, either as to goods or passengers, or the absolute liability 
fixed in the original Act of 1911. 

In Louisiana, there is no statutory law as to what standard of 
care should be used to determine liability but Act 52, approved 
June 6, 1926, makes it the duty of every person, firm or corporation 
engaged in the business of operating airplanes, whether if owner, 
lessee or otherwise, for the purpose of carrying passengers for 
hire within the state, to procure and execute an indemnity bond in 
the amount of $15,000.00 if only one airplane is used in said busi- 
ness, and an increase of $1,000.00 additional for every additional 
airplane with a good and solvent surety company authorized to do 
business in the state as surety, with the obligation running in favor 
of any person who may be injured in person or property, or other- 
wise suffer loss or damage by the operation of any airplane so 
used by said person, firm or corporation in said business in the 
State of Louisiana. From this Statute it might be reasonably 
argued that as to both goods and passengers there is an absolute 
liability on the part of the aviator regardless of negligence, the 
only proof necessary to recover under the bond, at any rate, being 
a showing of loss or damage as the result of the operation of the 
airplane. 

In Massachusetts, the situation is not altogether clear. Quoting 
again from Mr. Hotchkiss on Page 39 from his “Aviation Law” 
we find the following: 


“In Massachusetts, the State first adopted a statute fixing a heavy, 
though not absolute, liability for aircraft accidents. In the Acts of 1913, 
Chapter 663, Section 6, it is provided that an airman ‘shall be liable for 
injuries resulting from his flight unless he can demonstrate that he had 
taken every reasonable precaution to prevent such injury.’ This law 
was changed by the Act of 1919, Chapter 306, reading ih part as fol- 
lows: 

‘No person shall operate aircraft over buildings, persons or 
animals in such manner as to endanger his own life or the lives or 
safety of those below him, or the safety of himself and his pas- 
sengers, if he be carrying passengers.’ 

“This Act was in turn repealed by the Acts of 1922, chapter 535, 
and again by the Acts of 1925, chapter 189, in neither of which are 
any standards of negligence set up. The absence of any pronounce- 
ment on the question of negligence is frequent enough in many state 
statutes. But in Massachusetts the legislature had definiely adopted 
a rule or standard of liability for aircraft different from the usual rule 
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in these matters. When, then, it dropped or repealed the new rule, it 
seems a reasc «ble inference that the Legislature intended that the 
ordinary rules of negligence shall apply. It is the writer’s opinion 
that Massachusetts, like Connecticut has adopted the ordinary rules of 
negligence.” 


The writer is rather disposed to agree with this reasoning of 
Mr. Hotchkiss but in the Bulletin of the Department of Commerce, 
referred to in the first part of this article, Massachusetts is listed 
among the states as having no statutory law defining the rules of 
liability of an aviator. 

Missouri, by Act of its Legislature approved June 1, 1929, de- 
clared that the liability of the owner of one aircraft to the owner 
of another aircraft or to areonauts or passengers on either aircraft 
for damages caused by collision on land or in the air, shall be deter- 
mined by rules of law applicable to torts on land and all crimes, 
torts and other wrongs committed while in flight shall be governed 
by the laws of the state. This is quite similar to the Uniform State 
Law recommended by the American Bar Association and as I inter- 
pret the same would leave to the courts to determine whether the 
airplane carrier comes within the definition of a common carrier 
or not, with the resultant rights and obligations arising, therefrom. 

Montana, by Senate Bill No. 25, passed February 19, 1929, has 
declared that the landing of aircraft on the land or waters of an- 
other, without his consent, is unlawful except in the case of forced 
landings and that in the event damages are caused by forced land- 
ings, the owner or lessee of the aircraft, or the airman, shall be 
liable for actual damage caused by such forced landing. Otherwise, 
there is no attempt in that State to fix the rules determining the 
liability of the airman. 

The State of Pennsylvania appears to have approached this 
new field of jurisprudence with more care and attention than any 
other state in the Union. By Statute known as Act No. 316, ap- 
proved April 25, 1929, and effective from and after July 1, 1929, 
most minute provisions have been made as to many details, and an 
apparent effort made to cover the entire field of statutory regula- 
tions. Another Statute, known as Act No. 317, but approved the 
same day, declares that the owner or the operator, or either of them, 
of every aircraft which is operated over the lands or waters of the 
Commonwealth shalf be liable for injuries or damages to either 
person or property on or over the land or water beneath caused 
by the ascent, descent or flight of aircraft or the dropping or fall- 
ing of any object therefrom in accordance with the rules of law 
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applicable to torts on land in that Commonwealth and jurisdiction 
over crimes and torts are governed by the laws of the Common- 
wealth. Act No. 316 creates a State Aeronautics Commission and 
defines its powers. Article XII of this Act defines what shall con- 
stitute commercial flying and provides that: 


“It shall be unlawful to operate or navigate civil aircraft engaged 
in commercial flying within the Commonwealth of Pennsylvania without 
first having had and obtained: 

(1) From the Commission, commercial flying licenses for all civil 

aircraft so used or to be used; and. 

(2) A certificate evidencing the approval of the Commission of 
the qualifications and safety of the aircraft, airport, landing 
field or other navigation facilities used or to be used in such 
commercial flying.” 


Section 1203 of this Act then provides: 


“It shall be unlawful to operate or navigate civil aircraft as a 
common carrier within the Commonwealth of Pennsylvania without first 
having had and obtained: 

(1) From the Commission, commercial flying licenses for all civil 

aircraft used or to be used; and 

(2) A certificate evidencing the approval of the Commission of 

the qualifications and safety of the aircraft, airport, landing 
field or other navigation facilities used or to be used in such 
commercial flying; and 

(3) A certificate of public convenience evidencing the approval 

of the Public Service Commission of Pennsylvania of the 
right and privilege to operate such aircraft as a common 
carrier.” 


The other regulatory powers of the Commission are then set 
forth, including how its hearing shall be conducted, and then among 
other provisions in Section 1207 is the recital that: : 


“The Public Service Commission shall first determine whether or 
not the services performed or to be performed by the applicant con- 
stitute operation of aircraft as a common carrier within this Common- 
wealth. Should the Public Service Commission determine that such 
service does not constitutd operation of aircraft as a common carrier, 
the complete record shall be returned to the Commission with the report 
of such finding by the Public Service Commission.” 


Other pertinent portions of this Act are as follows: 


“Sec. 1208. Following a determination by the public service com- 
mission that the service performed or to be performed by an applicant 
constitutes operation of an aircraft as a common carrier, the public 
service commission shall then determine whether or not the granting 
or approval of such application is necessary or proper for the service, 
accommodation, or convenience of the public. 
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“Sec. 1209. The Powers and duties of the public-service com- 
mission to supervise and regulate the transportation of persons and 
property by civil aircraft as a common carrier shall remain in the 
public-service commission, excepting and reserving, however, the right 
and duty conferred by this act upon the State aeronautic commission to 
license, supervise, and regulate the qualifications, equipment and safety 
of civil aircraft, airmen, airports, landing field, and air-navigation 
facilities used or to be used as common carriers within this Common- 
wealth. 


“Sec. 1210. Following the determination of the public-service com- 
mission that the services engaged in or to be engaged in by aircraft in 
commercial flying does not constitute the operation of aircraft as a 
common carrier within this Commonwealth, and the return of the rec- 
ord, the commission shall issue to the applicant a commercial flying 
license and its certificate of qualifications and safety, which certificate 
shall authorize the operation of aircraft in commercial flying within 
this Commonwealth, subject to the rules and regulations adopted by the 
commission. Should the commercial flying so engaged in become at any 
time an operation of aircraft as a common carrier, such commercial 
flying shall then become unlawful, without first having obtained a cer- 
tificate from the public-service commission of its approval of such 
operation of aircraft as a common carrier. 

“Sec. 1211. Whenever the public-service commission shall deter- 
mine that an aircraft, airman, airport, landing field, or air-navigation 
facility has been engaged in transportation of passengers, property, or 
merchandise as a common carrier, within the Commonwealth of Penn- 
sylvania without first having secured a certificate of public convenience 
to so operate from the public-service commission as provided in this 
act, it may certify such determination and finding to the commission, 
together with its request that the registration or license issued by the 
commission for such aircraft, airman, airport, landing field, or air- 
navigation facility, be suspended or revoked. The commission shall 
suspend or revoke the registration and license of any aircraft, airman, 
airport, landing field, or air-navigation facility upon the certification 
and request of the public-service commission as above provided.” 


This Statute is the most pretentious and comprehensive of any 
State Legislative Enactment affecting or applicable to civil aviation 
that the writer has found and in the author’s opinion is admirable 
in all its provisions and could be well regarded as a model for all 
the states to uniformly adopt. The public service commission de- 
termining the question of whether the aeronaut was a common 
carrier there should be no difficulty in applying the same rules and 
laws of liability as to him as are applied to other common carriers, 

The State of Virginia has passed a Statute regulating civil 
aviation in that state (Chapter 463 H. B. 338, approved March 26, 
1928), which vests power in the State Corporation Commission to 
issue, suspend or revoke licenses for civil aircraft, and power to 
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promulgate such rules and regulations relative to air traffic and such 
kindred matters as said commission may deem proper and necessary. 
No mention is made in the Act as to the rules of law applicable to 
the liability or responsibility of the aviator but the State Corpora- 
tion Commission has adopted a regulatory rulé requiring liability 
and property damage insurance from any operator before a license 
to fly can be obtained. 

There are some authorities who have advocated the adoption 
of a third rule of liability as to air carriers, making them absolutely 
liable in the event of damage or injury not only to goods but pas- 
sengers, or in other words extending the common law liability of 
insurers of common carriers of goods to passengers as well. There 
seem to be two grounds advanced for this theory; first, that the 
airplane should be regarded as a dangerous instrumentality, such 
as explosives, ferocious animals and the like, and that anyone mak- 
ing use of such agencies does so at his peril and in the event of 
damages following, can excuse himself only by showing that the 
same was the result of some vis major or the act of God; secondly, 
that by the very nature of things proof of negligence is exceedingly 
difficult for the passenger or shipper if not next to impossible. 
It has also been argued that such a rule furnished at least a fixed 
standard to go by, under which insurance could be obtained by the 
carrier for his protection. As to the first reason advanced when it 
is considered that in scheduled air transport operations for the 
period from January to June, 1929, there were 9,201,338 miles 
flown and the mileage for each fatal accident was 1,022,371, it 
seems scarcely fair to look upon the airplane as a dangerous in- 
strumentality. As to proof of negligence, the Department of Com- 
merce is able to render a report analyzing accidents in aircraft so 
as to classify them as being due to negligence of personnel, failure 
of power plant, structural defects, faulty instruments, handling, 
qualities, inclement weather, airport or terrain difficulties and it is, 
therefore, not thought that this is a valid or persuasive reason for 
imposing greater burdens on this industry than that under which 
the other mechanical commercial activities of our times exist. Of 
course, the doctrine of res ipsa loquitur is not a rule of liability, 
but more properly considered is nothing but a rule of evidence and 
it may be that it would be wise to establish a doctrine that as to 
airplane accidents this rule of evidence would apply upon mere 
proof of the contract of carriage and damage, loss or injury re- 
sulting therefrom, would make out a prima facie case, so as to shift 
the burden upon the defendant, of showing that the damage was not 
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the result of negligence or failure to exercise any duty or obliga- 
tion resting upon it or any other character of common carrier. As 
to the question of insurance, Mr. Hotchkiss on Pages 40 and 41 
of his work above referred to, advances the following criticism 
with apparent soundness: 


“The most persuasive argument in favor of the rule of absolute 
liability is the one that asserts that the loss will be spread by means 
of insurance. The difficulty with this argument is that it is an as- 
sumption contrary to fact. Modern insurance is firmly based on actu- 
arial postulates. Despite the advance in aviation during the past years 
there is as yet insufficient data of passengers and freight carrying by 
air to enable the construction of proper actuarial tables. This is true 
in the United States, and to a lesser degree in England and in con- 
tinental Europe. 


“This being the fact, the insurance of passengers of freight carried 
by air resolves itself into a series of negotiations covering each partic- 
ular case with the certainty that the premium in any case will be high. 
The costliness of the premium makes it out. of the question for small 
companies or independent fliers to cover themselves. Therefore, in 
their cases the rule of absolute liability, in case of accident, makes no 
difference. 

“In the case of the more strongly intrenched companies the high 
premiums offer a difficult obstacle. To include it in the charges for 
passengers or freight is to raise what must at present be a high rate, 
still higher. To add it without raising the rate is to decrease the chance 
of operating in the only way that private airlines should be operated, 
that is, at a profit. As a result there is a strong temptation for the 
company to be its own insurer. 


“The fact is that the rule of absolute liability largely defeats its 
own purpose unless it is coupled with compulsory insurance. If and 
when the use of aircraft is sufficiently widespread to permit of the 
imposition of a tax to create an insurance fund then the rule might 
properly be invoked. This time has not come yet in aviation and in 
many States has not been reached with reference to the omnipresent 
automobile.” 


In addition to all this, what reason is there that this species 
of carrier should have imposed upon it higher or greater responsi- 
bility than those which rest on other carriers? After much con- 
sideration of the question and almost daily contact with it, the 
writer is convinced that it would be unfair to impose this different 
and more burdensome rule on the aviator and would constitute a 
kind of class legislation or differentiation, lacking in justice and 
right dealing. 
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VI. 


From all of the above it appears: 

(1) That there is no fixed or uniform rule of law in federal 
or state jurisprudence on the question of the civil lability 
of the aviator. 

(2) That some states have fixed an absolute liability for dam- 
ages to person or property on the land or water beneath 
as the result of the operation of aircraft, and others have 
taken no positive stand. 

(3) That some states, notably Connecticut and Massachusetts, 
appear to have adopted a rule of mere ordinary negligence 
to determine the liability of the airplane carrier for loss 
or damage to goods or passengers. 

(4) That one state, Pennsylvania, appears to think that the 
aviator, when he comes within the definition of a com- 
mon carrier, as applied to other means and modes of 
transportation, should be held to a similar degree of care 
and responsibility as any other common carrier. 

(5) That some air transport companies, regardless of the 
character of business they conduct, seek to claim the 
privilege of regarding themselves as private or special 
carriers. 

In conclusion, it is submitted that no one can doubt the wisdom 
of a uniform rule under both federal and state jurisdictions and 
the opinion of the writer is that in all fairness there is no just reason 
for regarding the airplane operator in the carriage of goods or pas- 
sengers from any different point of view than that under which 
other carriers function and that if common custom and public opin» 
ion is to settle our aviation law, then that law should be similar to 
all assuming responsibilities of like character under it. If other 
common carriers are insurers of goods, and are bound to exercise 
the highest degree of care known to mankind in that particular art 
or science, as to passengers, then that same rule of law, and no 
other, should apply to the aviator. 

The lawyers should be the most dominant factor in molding 
public opinion and seeing that that public opinion, as reflected in 
judicial decisions or statutory enactments, is based on principles of 
justice and right, and this article is submitted as an argument for 
the members of the Legal profession to take part in the formation 
of the principles of law in this new field of jurisprudence, along 
those lines. 

















THE LIABILITY OF AIRPORT PROPRIETORS 


GeorcE B. Locan* 


Some two years ago when the writer had the temerity to put 
his thoughts on air law into type—a temerity which is rapidly 
evaporating—the suggestion was made that a rich field for litiga- 
tion was being opened in the matter of the liability of the pro- 
prietors of airports and landing fields. Something of the same 
thing was said in an address to the Public Utility Section of, the 
American Bar Association at its meeting in Memphis last fall. 

There is now, seen a bit of evidence here and there that the 
public is beginning to tire of the noise, dust and other disturbances, 
apparently necessary in the operation of airports, and also to tire 
of the frequency of injuries occurring to innocent bystanders, and 
is beginning to inquire whether or not something should be done 
about it. It is a new venture, this business of being proprietor 
of an airport, and a venture into which many individuals and private 
corporations are entering. But more, many more, of the entrants 
are municipal corporations. 

The dangers of litigation to be apprehended may be conveniently 
summarized under two main headings, and the classification under 
these headings should be as follows: 


A. Liabilities arising on the field: 
(1) Liability to the airport’s tenants, 
(2) Liability ta the general public, including em- 
ployees of tenants. 
(3) Liability to passengers and prospective passen- 
gers. 
(4) Liability to specially invited invitees. 
B. Liabilities off the field: 
(1) Liability for nuisance to surrounding property 
owners, 
(2) Liability for trespass over surrounding property 
including actual injury to persons and property. 





_  *Chairman Legislative Committee, St. Louis Air Board; Lecturer, Wash- 
ington University School of Law, St. Louis; member Advisory Board of the 
Am Law Institute. 
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It is not suggested that this classification is either complete or 
perfect. It is offered as simply a working outline for this dis- 
cussion. 


A. Luiasitities ARISING ON THE FIELD 
(1) Liasimity To TENANTS 


Most airports are constructed with the specific hope that revenue 
will be realized from the use of the airport and its facilities by 
tenants. These tenants may well come under two headings, “per- 
manent” tenants and “casual” or “temporary” tenants. The per- 
manent tenant would be the air transport company, which uses the 
field regularly and uses a hangar, or the flying school with similar 
equipment, or the manufacturing company, which uses the field for 
demonstration and experimental purposes. The temporary tenants 
are those users of airports, whom the airport proprietor impliedly 
or expressly invites to use the facilities offered, either for a small 
fee or for the prospective sale of supplies and services. The first 
class is treated under heading A(1) of the outline, and the latter 
under heading A(4). 

With respect to the tenant who occupies a hangar or building 
owned by the airport proprietor, the liability, if any, is for the con- 
dition of these premises. The measure of this liability would un- 
doubtedly follow the well-known common law rules, which apply 
to the relationship of landlord and tenant. For the most part, the 
landlord is not liable for defects in the condition of the premises, 
and is probably only liable for hidden defects known to the land- 
lord. The rule which applies here is well stated as follows: 


“In the absence of a covenant on the part of the landlord to 
repair, no obligation will be implied to remedy defects in the demised 
premises existing at the time of the demise, and the landlord is not 
liable for subsequent injuries resulting from such defects.”? 


A different rule applies, however, with respect to portions of 
the premises which are not wholly under the control or in the pos- 
session of tenant. 

The tenants, for instance, in a large apartment house do not 
assume any risks arising from defective conditions in lobbies, ele- 
vators, court yards, etc. This rule is stated as follows: 


“A lJandlord, who rents out parts of a building to various tenants, 
reserving the halls, stairways and other approaches for the common 


1. 36 Corpus Juris 205; Doyle v. Union Pac. R. R., 147 U. S. 413; 
Byers v. Essex Inv. Co., 281 Mo. 375. 








AIRPORT PROPRIETOR LIABILITY 265 


use of his tenants, is under an implied duty to use reasonable care to 
keep such places in a reasonably safe condition.”2 


The above quoted rule, it seems, would apply to the whole 
area of the landing field, to the runways, to the lights and other 
signalling devices, and to the public approaches to the field. This 
rule could also well apply to buildings owned by the airport pro- 
prietor and used by all in common for passenger stations, comfort 
rooms, restaurants and the like. 


To summarize, then, we may conclude that an airport proprietor 
is not liable for injuries to his tenants by reason of defects in 
hangars and other structures wholly in the possession of the ten- 
ant (not including concealed and known defects). But the airport 
proprietor is liable for injuries resulting to the tenants for defects 
in those portions of the field which the tenant is expressly or im- 
pliedly permitted to use and which are still under the control of 
the proprietor. 

It would seem even that knowledge of defects on the part 
of the tenants will not relieve the landlord of this liability unless 
in connection with the facts of the injury, such knowledge might 
amount to contributory negligence. 


This necessarily causes one to ponder seriously over the prob- 
lems of the hundreds of airports, mostly municipal, existing and 
being brought into existence throughout the United States, where, 
perhaps the sole effort made for rendering them safe, in many cases, 
is to cut down the trees, leaving ditches, washout, stumps and other 
defects, not to mention unlighted hazards, to bring injury and 
tragedy to tenants and prospective tenants. 


(2) LuiaBitity TO THE PuBLIC GENERALLY 


In considering the liability of the airport proprietor to the pub- 
lic generally, it is perhaps convenient to subdivide “public” into two 
subdivisions, not because the care required by the landlord is dif- 
ferent, but because the knowledge of the two classes in regard to 
existing defects is not coextensive. As most of the tenants of air- 
ports are apt to be corporations, there is a large class of employees 
and agents of these tenants to which the same duty is owed as 
is owed to the public in general, but the knowledge of these em- 


ployees and agents, of possible dangers, is apt to be on a different 
scale. 





2. 36 Corpus Juris 213; Roman v. King, 289 Mo. 641. 
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It should be stated at the outset that the liability of the airport 
proprietor to the public does not arise out of the relationship of 
landlord and tenant. It is based upon an entirely different rule 
of law. If an employee of a tenant is injured through defective 
condition of premises controlled by the tenant, the airport pro- 
prietor is “out” of it; but if the injury is due to defective condition 
of premises under the landlord’s control, the landlord is decidedly 
“in”; but his being in is not due to the fact that he is landlord. 
It is due to his ownership of the property and to the resultant duty 
owed by him to persons lawfully thereon or therein. This rule is 
well stated as follows: 


“The owner or occupant of premises is required to exercise ordi- 
nary care to keep them in a safe condition for the uses, purposes, 
activities and operations known or contemplated by him.”® 


As stated before, there is no difference in the duty owed by 
the landlord to the employees of his tenants, on the one hand, and 
to the public on the other hand, except as to what may constitute 
want of ordinary care, and as to what may constitute contributory 
negligence. 

This duty may be broader or narrower as the case may be. 
The landlord would be bound to anticipate and expect the presence 
of the employees of the tenants at places and at times where he 
would not be bound to anticipate the presence of others, and would 
hence owe a duty to these employees under such circumstances that 
he might not owe to the general public. Contrary-wise, the public 
would probably have no knowledge of defective conditions, whereas 
the employees of the tenants might well have, and hence under the 
same facts, the employees of the tenant might be guilty of con- 
tributory negligence, whereas the public would not be. 

What is meant by ordinary care is too well known to merit 
discussion, but suppositious illustrations in connection with airports 
might not be amiss. Suppose a hazard exists on the landing field 
by reason of an open ditch. The existence of this hazard prima 
facie constitutes negligence on the part of the airport proprietor. 
If an employee of a tenant, say of a flying school, who has used the 
field daily and who is well aware of the open ditch, and its location, 
should land in the ditch in broad daylight and was injured, he 
might well be barred from recovering by his contributory negligence. 
Such a bar would not operate in the case of a stranger. 


3. 45 Corpus Juris 856; Southwestern Portland Cement Co. v. Bustillos, 
216 S. W. 268. 
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On the other hand, suppose there was a passage way which 
employees of various tenants used for a specific purpose. The land- 
lord clearly must anticipate such use and must keep it in a reason- 
ably safe condition for such as are expected to use it. It is not so 
clear that he owes the same duty to the general public, they being 
not expected, and their presence being unanticipated. 


(3) Lrasiity To PAssENGERS 


We now consider the duty of the airport proprietor ta the 
special class of the public, which duty is measured not so much 
by the fact that he is the proprietor, but by the capacity in which, 
as a proprietor, he is functioning. In other words, the proprietor 
of an airport may be purely a private corporation, engaged in priv- 
ate business; or the proprietor might be a corporation, properly 
classified as a public utility and engaged in a business strongly 
impressed with a public interest, in short, a common carrier. 

The writer, perhaps, has made himself decidedly obnoxious 
by insisting heretofore on other occasions that certain passenger- 
carrying air lines are common carriers. This is a matter which 
has been frequently discussed and on which much, perhaps too 
much, has been written. There is no intention of devoting space 
to that discussion here. It is assumed that a corporation engaged 
in carrying passengers for hire, advertising for the public generally, 
accepting the public generally at fixed rates, and operating on fixed 
schedules between fixed termini, is a common carrier. 

It is now necessary to go one step further and assert that if 
a proprietor of an airport which is used even partially as a pessenger 
terminal, is a corporation engaged in carrying passengers for hire, 
then it is as to persons using or about to use its carrying facilities, 
a common carrier, to the extent of measuring its degree of liability 
to these persons while on its airport.* 

If this statement is correct then the liability of the airport 
proprietor is differently measured as to its passengers and prospec- 
tive passengers on the air field, the difference being, as all lawyers 
know, largely in the burden of proof. This difference is a vast 
one. The public has the burden of proving that the proprietor of 
premises failed to exercise ordinary care, which failure resulted in 
the injury to the public; the common carrier, on the other hand, 
has the burden of proving that the injury to its passenger was not 
due to its failure to exercise the highest degree of care.® 


4. U.S. V. Sioux City, 162 Fed. 557, affirmed, 167 Fed. 126. 
5. 10 Corpus Juris 1025 and 1029, and cases cited therein. 
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(4) Luasintity to Specratty INviTep INVITEES 


We have left for final discussion under this subdivision the 
question of the liability of the airport proprietor to persons specially 
invited. As a matter of actual fact, the public is generally invited 
to most airports. At most airports, either the proprietor or his 
tenants conduct daily sight seeing and joyriding air trips. The pub- 
lic is certainly invited for this purpose. The public is almost as 
certainly invited to come and look on. 

There is a class of persons, however, who are more definitely 
invited. These are the persons who are operating planes and whose 
presence is desired either for the fee which the airport proprietor 
may obtain for giving temporary housing or garaging, or for the 
revenue to be realized from supplying his wants. 

When many cases are analyzed, it is found that there is no 
great difference between the measure of care owed by the proprietor 
of any premises to “invitees” and to “licensees.” The public in 
general are either invitees or licensees. The users of the itinerant 
planes are certainly invitees. 

To these, the airport proprietor owes the duty of exercising 
ordinary care to keep the landing field and its facilities in a reason- 
ably safe condition for the uses anticipated. Of course, the question 
of what constitutes “ordinary care” and what is “reasonably safe” 
is always a question of fact. It appears, however, to the writer 
that the measure of care owed to these stranger-visitors, expressly 
invited to land in their planes, is a higher measure of care because 
they are almost entirely free from the possibility of contributory 
negligence. 

They are in no wise bound with any knowledge of existing 
defects. They are in no wise bound to know of surrounding flight 
hazards. Temporary cessation of lights or temporary abandonment 
of runways are matters not imputable to them. As to these, it 
certainly behooves the airport proprietor to take every possible care 
and precaution. This is not intended as stating a new rule of law, 
but as and for warning of the possibilities of infinitely varying fact 
situations. 

It might be well to point out before leaving this branch of the 
subject, that the liability of the airport proprietor to the public 
is not limited to defective conditions of the property. It is broad 
enough to include liability for failure to take proper and positive 
precautions to protect people on his property from the dangers of 
the ordinary use of the airport. In other words, something must 
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be done. Some care must be exercised ta keep people out of 
harm’s way. 

A long list of cases of amusement parks, circuses and bathing 
beaches well illustrate this doctrine. Some of these cases particularly 
cover the duty of the proprietor to protect spectators from air- 
planes and balloons. 

The case of Platt v. Erie County Agricultural Society,’ is such 
acase. There, an airplane exhibition was given and a spectator was 
injured. The liability of the Erie County Agricultural Society was 
bottomed on its failure to erect proper barriers to keep spectators 
sufficiently far away to avoid injuries by the plane. 

The case of Morrison v. Fisher,’ is a similar case, although in 
that case the Wisconsin State Fair Board was excused from lia- 
bility on the grounds that it was a governmental agency and not 
subject to suit. This likewise, however, was a case of an injury 
to a spectator at an airplane exhibition. 

It would seem to follow from a study of this class of cases 
that it is necessary that an airport proprietor either erect barriers, 
or otherwise by demarcations or limitations, prevent the public 
from exposing itself to the danger of airplanes on the field, and the 
failure to take such precaution would undoubtedly be negligence. 


B. LrasivitieEs Orr THE FIELD 
(1) Lurasriity ror NUISANCE 


An entirely strange vista is opened up when we consider the 
liability of the airport proprietor for matters and things off the field. 

Here the first consideration that offers itself is the question 
of nuisance. Property owners at and near airports are beginning 
to complain seriously of the noise, the danger and the fear inspired 
thereby, as witness the recent case of Worcester Smith v. New 
England Aircraft Company, decided by the Massachusetts Supreme 
Court, March 4, 1930, and now reported in 170 N. E. 385. Also 
witness the case of Swetland v. Curtis now pending in U. S. Dis. Ct. 
for Eastern Dis. of Ohio. 

In spite of the fact that in the Smith case it was held on the 
facts, that no nuisance existed, it seems entirely likely that nuisances 
do exist in some places and will exist as planes increase in number 
in many more places. 


6. 164 App. Div. 99. 
7. 160 Wisc. 62, 
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It cannot be reasonably contended that a constantly recurring 
noise or a constantly recurring fear—inspiring danger does not 
amount to a nuisance. Professor Zollman in his book took justifiably 
a very definite stand on this question: 


“That a landowner constantly disturbed and subjected to danger 
is entitled to compensation cannot admit of a question.”® 


If on the facts then there is a nuisance, there must be a remedy 
by abatement or a compensation by damages. The next step is to 
determine who may bring such a suit and against whom it may be 
brought. There was for a time a theory that a person who moved 
next door to a known nuisance would not be heard to complain of 
its existence. This theory seems to have been exploded by later 
holdings, with courts giving less and] less consideration to the 
fact that the complaining landowner was a recent arrival in the 
neighborhood of the nuisance.® 

In fact, it was held in a recent decision that consent to a 
nuisance of certain proportions was not a consent to the same nui- 
sance in larger proportions. This was the point in Ralston v. United 
Verde Copper Co., U. S. Dist. Ct., District of Arizona, decided 
November 11, 1929. The facts in that case indicated that a land- 
owner, who had not objected to gaseous fumes passing over his 
property, was entitled to object when the volume thereof was trebled 
by trebling the output of the plant complained of. Under such a 
theory, it may well be that a landowner moving to a lot adjoining an 
airport may be held to consent to whatever nuisance was created 
by the five or six planes then constituting the entire use of the air- 
port, and still may be in a position to complain of the nuisance 
created by fifteen or twenty-five planes. 

Let us consider, however, the case of the landowner who was 
there before the creation of the airport. His right to complain of 
the creation of the nuisance is obvious. To whom will he com- 
plain? The creator and perpetrator of the nuisance is undoubtedly 
the airport proprietor. It is not one plane that makes a nuisance 
any more than one robin brings spring. It is the gathering, the 
concourse, the assembly of planes, and the continuity of the noise, 
that makes the nuisance. Only one person is responsible for all 
of this. It is the airport proprietor, who has established the field, 
dedicated it to this particular purpose, and invited this particular 
and multiplied use. 





8. Zollman, Law of the Air, p. 55. 
9. Note, 8 A. L. R. 614, and cases cited therein. 
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There are many cases which hold that an amusement park 
in a residential district, or a baseball park, is a nuisance. It is 
significant to note that these cases which are of infinite variety are 
never directed against the roller coaster, the ferriswheel, the merry- 
go-round, the shooting gallery, the baseball players, nor against the 
applauding patrons of these devices. They are all directed against 
the owner of the property.?° 

Whether the landowner, suffering from a nuisance, would be 
granted relief, by injunction or whether he will be limited to a 
recovery of damages, is the next question to be considered. It 
may be necessary in order to give complete relief by injunction, 
especially by an injunction against an airport proprietor, to stop 
all flying at a particular airport. The dire effects of this would not, 
of course, stand in the way of a court doing full equity if the use 
of the airport was limited solely to private enterprise, as opposed 
to a public service. If, however, complete relief by injunction 
requires the cessation of all flying and if a portion of the flying is 
by common carrier, the court would doubtless invoke the rule that 
private inconvenience is outweighed by public necessity and would 
refuse the injunction." 

Indeed the courts hold that not even damages may be recovered 
by the owner of the property discommoded by the proper operation 
of a business which is a public necessity.?? 

Thus, we see that if the nuisance results partly from the planes 
of common carriers and partly from the planes of private flyers, all 
properly operated, and no damages may be had against the com- 
mon carriers, nor injunction obtained, then all the more reason 
why the airport proprietor, the author of the “accumulation” of 
planes, might be held liable in damages for the nuisance. 

Queerly enough, this question of nuisance by airports may have 
two distinct sides to it. It is hard to predict which way a legal cat 
may jump. The proprietors of airports have recently been con- 
sidering the problem as to how they may restrict the use of property 
surrounding them so as not to interfere with the proper functioning 
of the airport. This is putting the shoe on the other foot. 

In fact, a committee has recently been appointed by Colonel 
Clarence M. Young, Assistant Secretary of Commerce for Aero- 
nautics, for the express purpose of considering the possibility of 
legislation which will permit the zoning of real estate surrounding 





10. Peden v. Furman University, Sup. Ct. of S. Car., decided February 
19, 1930. Note, 50 L. R. A. (n.s.) 286 and 295, and cases cited ee 
. Baltimore & P. R. Ry. v. Fifth Baptist Church, 108 U. S. 317; 
L. R. A. 1917C, 346, and notes. 
12. Note, 6 A. L. R. 723, and cases cited therein. 
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airports, so that there may be thereafter no structures which will 
interfere with the development and use of the port. 

On the other hand, as already pointed out, we have the owners 
of property surrounding the airports complaining that the use of the 
airport is disturbing their enjoyment of their property. To a per- 
son naturally holding a large and hopeful sympathy with the future 
development of aviation, the prediction as to the course of coming 
decisions is exceedingly difficult. 


(2) Lrasitity For TRESPASS 


Before concluding these desultory remarks concerning the lia- 
bility of airports, it is well to consider the cases of actual damage 
by trespass aside from the question of nuisance. 

The recent case of Worcester Smith v. New England Air-Craft 
Company furnished some discussion but unfortunately no real de- 
cision of such a situation. The proprietor of the airport was one of 
the named defendants. The evidence disclosed that no flying was 
done by any plane owned by the proprietor. The flying was all 
done by planes owned by the licensees and lessees of the airport 
proprietor. The court held that certain of these flights, which ac- 
cording to the testimony had taken place at a height of less than 
100 feet, over woodland portions of the plaintiff’s property, were 
actual invasions of the plaintiff’s property rights. Thus such flights 
constituted trespasses. The court, however, denied relief by in- 
junction. 

One is left with the belief that the defendants would have 
been liable in damages for these trespasses according to the court’s 
holding, although the damages would necessarily have been slight. 
Whether the airport proprietor, who did no flying, would have been 
so held is not so clear. We cannot find any analogy which leads 
us to believe that trespass may be committed by a tenant who is not 
an agent. In other words, the airport proprietor is not, with re- 
spect to his tenants, bound by any doctrine of respondeat superior, 
and we might hopefully conclude that an airport proprietor will not 
be liable for actual trespasses committed by planes, nor for damages 
to persons, merely in his capacity as proprietor. Agency, or other 
contractual authority for the flying, would have to be shown. 


CoNCLUSION 


In conclusion, it is necessary to consider two classes of airport 
proprietors. The one is the private proprietor, whether an indi- 
vidual or a corporation, and the other is the public corporation, the 
municipality, the county or other form of local government. It 
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has been stated in many articles and by this writer before that a 
municipality operating an airport is just as liable for acts of negli- 
gence as an individual engaged in the same business; that the 
operation of an airport is not a governmental function, and in so 
operating, the city is engaged in a private enterprise. This doc- 
trine is borne out by several cases.1* 

Very recently we have a decision involving an airport directly. 
This is the case of City of Mobile v. Lartigue, decided by the Ala- 
bama Court of Appeals on March 25th last. In this case the City 
of Mobile was the owner of a municipal airport. William Lartigue 
was the owner and lessee of property adjacent to the airport. In 
improving the municipal airport, the city engineer caused surface 
water to drain on to the plaintiff’s land in an unlawful manner, 
to the damage of his crops. Trial in the lower court resulted in a 
judgment for the plaintiff for $350.00 damages. From this the city 
appealed, contending that it was not liable, for the operation of the 
airport was a “governmental” function. 

The court held that while the operation of a municipal airport 
might indicate a commendable degree of foresight on the part of 
the city, it was purely a corporate or ministerial act and that while 
acting in such capacity, it was to be held to the same standard of 
just dealing prescribed by law for private individuals. 

A doctrine similar to this was announced in the case of Augus- 
tine v. Town of Brant, decided on November 20, 1928, by the 
Court of Appeals of New York and reported in 163 N. E. 732. 
In this case a city was held liable for the death by drowning of a 
patron of the city’s public park and bathing beach on the shore of 
Lake Erie. The negligence consisted in the city’s failure to pro- 
vide proper safeguards for bathers. The court held that the city 
in conducting this park and bathing beach was not performing a 
governmental function; that it acted as private individual and was 
bound by the same rules of law applicable to an individual. 

In fact, in this case, the court held that the modern tendency 
is against the rule of municipal non-liability. 

In view of these recent decisions, it would seem that this ten- 
dency is correct, and we may safely state that all of the foregoing 
doctrines announced as governing the liability of airports will apply 
to municipalities as well as to individuals. Whether these doctrines 
are correct or not remains to be seen, but their correctness will not 
depend upon whether the airport is municipally or privately owned. 


13, Kokomo v. Loy, 185 Ind. 18; Lampton v. Wood, 199 Ky. 250; U. S. 
Trucking Corp. v. New York, 14 Fed. (2d) 528. 








APPEALS FROM DECISIONS OF THE 
FEDERAL RADIO COMMISSION 


Louis G. CALDWELL* 


Introduction, Appeals from decisions of the Federal Radio 
Commission are provided for, and governed by, Section 16 of the 
Radio Act of 19271 Because a number of difficult questions turn 
on the peculiar language of the section, it is reprinted in full in a 
foot note. Its very serious defects and its urgent need for thor- 





*Of the Chicago Bar, Lecturer on International Law at Northwestern 
University Law School. See article by same author, Practice and Procedure 
before the Federal Radio Commission, JouRNAL oF Arr Law, Vol. I, No. 2 
(April, 1930), p 

1. Approved Feb. 23, 1927, 44 Sta. 1162. Under the Act the Commission 
was to be the licensing authority for a period of one year after its first 
meeting (which was held Mar. 15, 1927), and thereafter was to be a sort of 
an appellate tribunal reviewing actions of the Secretary of Commerce who was 
to. be the licensing authority (as he had been under the preceding Radio 
Act of 1912, 37 Stat. 302). By successive amendments approved Mar. 28, 
1928, Mar. 4, 1929, and Dec. 19, 1929, the Commission has been continued as 
the licensing authority and under the last amendment it is henceforth to con- 
tinue as such “until otherwise provided by law.” Under S. J. Res. 176, 71st 
Cong., 2d Sess., which has been passed by the Senate and, together with an 
amendment substituting a new Sec. 16, has been reported favorably by the 
House Committee on Merchant Marine and Fisheries (Rep. No. 1633, May 
24, 1930), it is possible that by the time this article appears, the power of 
radio regulation now reposed in the Secretary of Commerce by the Radio 
Act of 1927 will have been transferred to the Commission, and the Radio 
Division of the Department will have become a part of the Commission’s 
organization. No consideration, therefore, will be given in this article to Sec. 
5 of the Radio Act of 1927 governing review of decisions of the Secretary of 
Commerce by the Commission. See article entitled Practice and Procedure 
before the Federal Radio Commission, JouRNAL or Atr_Law, Vol. I, No. 2 
(April, 1930), pp. 149-150. For convenience this article is hereinafter cited 
as “Radio Prac. & Proc.” 

2. “Sec. 16. Any applicant for a construction permit, for a station 
license, or for the renewal or modification of an existing station license 
whose application is refused by the licensing authority shall have the right to 
appeal from said decision to the Court of Appeals of the District of Colum- 
bia; and any licensee whose license is revoked by the commission shall have 
the "right to appeal from such decision of revocation to said Court of Appeals 
of the District of Columbia or to the district court of the United States in 
which the apparatus licensed is operated, by filing with said court, within 
twenty days after the decision complained of is effective, notice in writing of 
said appeal and of the reasons therefor. 

“The licensing authority from whose decision an appeal is taken shall 
be notified of said appeal by service upon it, prior to the filing thereof, of a 
certified copy of said appeal and of the reasons therefor. Within twenty days 
after the filing of said appeal the licensing authority shall file with the court 
the originals or certified copies of all papers and evidence presented to it 
upon the original application for a permit or license or in the hearing upon 


[274] 
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oughgoing amendment have been the subject of extended comment 
and discussion elsewhere.’ 


Briefly, Section 16 provides for appeals to the Court of Appeals 
of the District of Columbia from the following kinds of decisions by 
the Federal Radio Commission : 


1, Refusals by the Commission to grant any of the 
following four kinds of application: 

(a) Application for construction permit. 

(b) Application for license. 

(c) Application for renewal of license. 

(d) Application for modification of license. 


2. Revocation of license by the Commission. 
In the first class of cases, only the denied applicant may appeal ; 
in the second class, only the licenseé whose license is revoked may 
appeal. The licensee whose license is revoked may, at his option, 
appeal to the district court of the United States in which the ap- 
paratus licensed is located. 


All told, fifty appeals have been taken from decisions of the 


Commission to the Court of Appeals, of which twelve have been 
decided in a series of eight opinions,‘ eighteen are now pending 





said order of revocation, and also a like copy of its decision thereon and a 
full statement in writing of the facts and the grounds for its decision as 
found and given by it. Within twenty days after the filing of said statement 
by the licensing authority either party may give notice to the court of his 
desire to adduce additional evidence. Said notice shall be in the form of a 
verified petition stating the nature and character of said additional evidence, 
and the court may thereupon order such evidence to be taken in such manner 
and upon such terms and conditions as it may deem proper. 

“At the earliest convenient time the court shall hear, review, and determine 
the appeal upon said record and evidence, and may alter or revise the de- 
cision appealed from and enter such judgment as to it may seem just. The 
wee by the court shall be confined to the points set forth in the reasons of 
appeal. 


3. Report of Standing Committee on Radio Law, Amer. Bar Reports, 
Vol. 54 (1929), pp. 461-469, 477; Report of Standing Committee on Com- 
munications, Amer. Bar Reports, Vol. 55 (1930), not yet published, Chap. V. 
Part 1; Hearings on S. 6, 7ist Cong., 1st Sess. (May, 1929), pp. 149-156. 
The first mentioned report will be hereinafter referred to as “1929 Radio 
Com. Rep.”; the second, as “1930 Communications Com. Rep.”; the hearings, 
as “Hearings on S. 6.” Proposals now pending in Congress to remedy the 
defects in Sec. 16 are described and discussed in 1930 Communications Com. 
Rep., Chap. V. 

4. General Electric Company v. Commission, 31 F. (2d) 630, involving 
three appeals from one decision of the Commission, two by the General Elec- 
tric Company and one by the State of New York, Richmond Development 
Corporation v. Commission, 35 F. (2d) 883; Technical Radio Laboratory v. 
Commission, 36 F. (2d) 111; City of New York v. Commission, 36 F. (2d) 
115; Carrell v. Commission, 36 F. (2d) 117; Great Lakes Broadcasting Com- 
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before the Court, and twenty have been voluntarily or involuntarily 
dismissed.* 

Administrative Function of Reviewing Court. By its recent 
decision in Federal Radio Commission v. General Electric Company,® 
the Supreme Court of the United States held that in reviewing 
decisions of the Commission the Court of Appeals exercises ad- 
ministrative and not judicial functions, and dismissed a writ of 
certiorari previously granted.” The opinion, written by Mr. Justice 
Van Devanter, after summarizing the statute, states in part: 


“We think it plain from this resume of the pertinent parts of the 
act that the powers confided to the commission respecting the granting 
and renewal of station licenses are purely administrative and that the 
provision for appeals to the Court of Appeals does no more than make 
that court a superior and revising agency in the same field. The court’s 
province under that provision is essentially the same as its province 
under the legislation which up to a recent date permitted appeals to it 
from administrative decisions of the Commissioner of Patents. Indeed, 
the provision in the Act of 1927 is patterned largely after that legisla- 
tion. And while a few differences are found, there is none that is ma- 
terial here.” 


After a review of the authorities,® and after distinguishing statutes 





pany, Voliva, and Agricultural Broadcasting Company Vv. Commission, 37 F. 
(2d) 993; Chicago Federation of Labor v. Commission, not yet reported, U. S. 
Daily, May 9, 1930; Universal Service Wireless, Inc. v. Commission, not yet 
reported, U. S. Daily, May 8, 1930. The style in which the cases are entitled 
is not entirely appropriate, since it suggests that the proceedings are in the 
nature of the statutory remedies which have been created for judicial review 
of decisions of the Interstate Commerce Commission and the Federal Trade 
Commission. A more appropriate style would be “Jn re Application of John 
Doe.” See 1929 Radio Com. Rep., p. 462, footnote 5: 

A list of these cases will be found in 1929 Radio Com. Rep., pp. 462- 
467, footnotes 4, 5, 17 and 21, and in 1930 Communications Com. Rep., Chap. 
III, part 5, footnotes 6, 7, 9, 10 and 11. Five new appeals have been taken 
since the above was written. 

6. May 19, 1930, No. 122, Adv. Ops., 1929-1930, p. 514, U. S. 
Daily, May 20, 1930. The decision of the Court of Appeals is reported as 
General Electric Company v. Federal Radio Commission, 31 F. (2d) 630. A 
petition for certiorari by the City of New York with respect to the decision 
reported as City of New York v. Commission, 36 F. (2d) 115 was denied on 
March 12, 1930, Adv. Ops., 1929-1930, p. 356. Another petition for certiorari 
by Agricultural Broadcasting Company with respect to Great Lakes Broad- 
rie 4 Co., et al. v. Commission, 37 F. (2d) 993, was denied on June 3, 1930 
(U.S . Daily, May 26, June 4, 1930), Adv. Ops., 1929-1930, p. 653. 

7. Petition granted Oct. 14, 1929, Adv. Ops., 1929-1930, pp. 22, 346 
Petition for mandamus and/or prohibition set down for hearing, ibid. p. 22, 
and later voluntarily withdrawn, U. S. Daily, Jan. 8, 1930 

8. Butterworth v. Hoe, 112 U. S. 50, 60; Postum Cereal Company Vv. 
California Fig Nut Company, 272 U. S. 693, 700-701; Keller v. Potomac 
Electric Power Co., 261 U. S. 428, 442-444; Liberty Warehouse Co. v. Crannis, 
273 U. S. 70, 74; Willing v. Chicago Auditorium Association, 277 U. S. 274, 
289; Ex parte Bakelite C orporation, 279 U. S. 438, 449; Old Colony Trust Co. 
v. Commissioner of Internal Revenue, 279 U. S. 711, 724-727, 
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governing appeals from other commissions,® the opinion concludes: 


“Of course the action of the Court of Appeals in assessing the 
costs against the commission did not alter the nature of the proceeding. 

“Our conclusion is that the proceeding in that court was not a case 
or controversy, in the sense of the judiciary article, but was an admin- 
istrative proceeding, and therefore that the decision therein is not re- 
viewable by this Court.” 


The facts of the case need not be here reviewed further than to state 
that the decision of the Commission appealed from was a denial of 
an application for renewal of license for Station WGY at Schenec- 
tady, N. Y., consisting in a reduction in hours of operation for 
the ensuing license period beginning November 11. 19282° The 
judgment of the Court of Appeals required the Commission to issue 
the renewal license applied for, and assessed costs against the Com- 
mission. It was the contention of the Commission before the Su- 
preme Court, inter alia, that in rendering the judgment the Court 
of Appeals had, as a matter of fact, exercised judicial functions, 
e. g., by entering judgment for costs,1 by passing on the consti- 
tutionality of the Radio Act of 1927, by entering a stay order against 
the Commission,’ and by. entering judgment holding certain of 
the Commission’s regulations invalid by necessary implication.*© 
The Commission also contended that, since the provision for appeal 
to the district courts of the United States is valid only if the review- 
ing court is confined to questions of law, the provision for appeal 
to the Court of Appeals should be construed so as to save the sec- 
tion from partial invalidity. The opinion of the Supreme Court 
is not as clear as might be desired with regard to the issues thus 
raised. In providing for appeals from decisions of a tribunal such 
as the Federal Radio Commission (which manifestly is an adminis- 
trative and not a judicial body), Congress had not merely two, 
but three, alternatives in fixing the character of the function to be 
reposed in the Court of Appeals (which, under the decisions, is 





9. Statutes governing appeals from the Commissioner of, Patents and 
from the Board of Tax Appeals, and suits to enforce or set aside orders of 
the Interstate Commerce Commission and orders of the Federal Trade Com- 
mission, 

10. See Radio Prac. & Proc., pp. 154-155; 1929 Radio Com. Rep., pp. 464- 

5 


10a. Tesla Electric Co. v. Scott, 101 Fed. — 

10b. In re McFarland, 30 App. D. C. 365, 390. 

10c. U.S. ex rel. Steinmetz v, Allen, 192 U. S. 543; U. S. v. Antikamnia 
Chemical Co., 231 U. S. 654, that regulations of the Commission have the 
force of law, see U. S. v. Eaton, 144 U. S. 677; U. S. v. Grimaud, 220 U. S. 
506; Maryland Casualty Co. v. Ju. §.,. 200 U.S, 342: Daeuffer-Lieberman Brg. 
Co., Inc., v. U. S., 36 F. (2d) 568 
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manifestly a legislative and not a constitutional court): (1) the 
function might be purely judicial, as it is in the case of appeals 
from decisions of the Board of Tax Appeals, or in suits to enforce 
or set aside orders of the Interstate Commerce Commission or the 
Federal Trade Commission; or (2) the function might be purely 
administrative, as it is in the case of appeals from decisions of the 
Commissioner of Patents; or (3) the function might be both judi- 
cial and administrative, as it seems to be in the case of decisions of 
the Court of Claims and of the Board of Tax Appeals.7* In the 
General Electric Company case the Supreme Court has excluded 
the first of the foregoing alternatives, and to this extent, in the 
light of its previous decisions, the decision seems unassailable. The 
language of the opinion seems to indicate that Section 16 comes 
within the second alternative, although there is nothing specifically 
excluding the third. If Section 16 comes within the second alter- 
native, and the Court of Appeals, with administrative power only, 
improperly exercises judicial functions, why should not the Su- 
preme Court have power to review the exercise of such judicial 
functions (on the same theory and to the same extent that it now 
reviews judgments of the district courts of the United States entered 
without jurisdiction) ? The question is directly raised by the judg- 
ment for costs which the Court of Appeals entered against the Com- 
mission, with regard to which the Supreme Court says merely that 
“this action . . . did not alter the nature of the proceeding.” 
If Section 16 comes within the third alternative, why may not the 
Supreme Court review the judicial actions of the Court of Appeals? 
It may be that the nature of the proceeding definitely determines 
these questions, but the reasoning which leads to such a conclusion 
would be of great assistance in drafting the much-needed amend- 
ments to Section 16. 

Since the door is closed to review by the Supreme Court, 
anomalous situations are presented. If the Court of Appeals renders 
a decision without jurisdiction (e. g., on an appeal not filed within 
the prescribed statutory period), or in excess of its jurisdiction 
(e. g., affecting a person not legally before it), or erroneous as a 
matter of law (e. g., an erroneous construction of the standard of 
“public interest, convenience, or necessity”), a person injured by 
such a decision obviously must proceed on the theory that the de- 





11. Ex parte Bakelite Corporation, 279 U. S. 438 and cases reviewed 
therein. See statute governing certification to Supreme Court of questions 
of law by Court of Claims, and certiorari by Supreme Court to Court of 
Claims, 43 Stat. 939; U. S. Code, Title 28, Sec. 288. 
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cision is void and subject to collateral attack, if he is to enforce 
recognition of his rights. Although he may occasionally be able to 
get relief by appropriate proceedings directed against the person 
favored by such a decision, in the usual case he must proceed against 
the Commission by suit for injunction or mandamus in the Supreme 
Court of the District of Columbia.’* Curiously, on appeal he will 
find himself before the very court whose decision he is attacking. 

Validity of Section ,16—Review\ by District Courts of the 
United States. The language of Section 16 with regard to appellate 
procedure, the taking of evidence, and the scope of the reviewing 
court’s power is the same with respect both to the Court of Appeals 
and to the district courts of the United States. Under the reason- 
ing of the Supreme Court, and the authorities it relies upon, the 
provision for appeals to the district courts is unconstitutional, since 
such courts are constitutional courts and may not be invested with 
administrative functions.** The act of revoking a license is usually 
considered no less administrative in character than the act of grant- 
ing a license, at least where the existence of grounds for revocation 
depends on issues of fact confided in the first instance to adminis- 
trative discretion..* The constitutionality of the provision is now 
under attack.*® 





12. The possibility that suit for injunction or mandamus might be main- 
tained in the Supreme Court of the District of Columbia against the members 
of the Court of Appeals, although apparently a logical method of attack if 
the latter Court sits as a purely administrative tribunal, seems as a practical 
matter rather a remote one. Suits for mandamus and/or prohibition in the 
Supreme Court of the United States against the Court of Appeals seem to 
be foreclosed by statutory restrictions which have been held to confine the 
employment of the writs to cases where they are ancillary to the Supreme 
Court’s original or appellate jurisdiction. Marbury v. Madison, 1 Cranch 137, 
176; In re Massachusetts, 197 U. S. 482, 488. In the writer’s opinion, the 
possibilities of the use of the writ of prohibition in such a case, however, 
have not been sufficiently explored, although it is extremely probable that the 
Supreme Court would hold that the writ does not lie. See Ex parte Bakelite 
Corporation, 279 U. S. 438, 448. 

13. See cases cited in footnote 8, supra, and Ma-King Products Co. v. 
Blair, 271 U. S. 449. 

14. Blair v. Graupner, 29 F. (2d) 815, 816; Burns v. Doran, 37 F. (2d) 
484. Note that under Sec. 15 of the Radio Act, power is given to the district 
courts to revoke radio licenses as part of the penalty for violation of anti- 
trust laws, etc. 

In General Broadcasting System, Inc., v. Bridgeport Broadcasting 
Station, Iuc., a suit now pending in the U. S. District Court in Connecticut. 
This extraordinary case is discussed in more detail later on. The validity 
of the provision has been frequently questioned. See comment on Radio Act 
of 1927 in Amer. Bar. Assn. Jour. (June-July, 1927), Vol. 13, pp. 343, 368. 
If the provision is unconstitutional and, acting under it, a district court 
nevertheless takes jurisdiction over an appeal from a decision of the Com- 
mission, may the question of constitutionality be raised on appeal from the 
district court to the circuit court of appeals and ultimately to the Supreme 
Court, or should the question be raised only in some extraordinary proceed- 
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Validity of Section 16.—Jurisdiction of Court of Appeals with 
respect to persons other than appellants. Whether Section 16 is 
to be construed to give the Court of Appeals power to render a 
judgment adversely affecting any person other than the immediate 
parties, i. e., the appellant and the Commission, is discussed under 
another sub-heading. If it be construed to give the Court such 
power, then its validity is questioned in cases now pending before 
that Court’® and elsewhere.’ The contentions made are (1) that 
persons holding licenses or construction permits from thé Com- 
mission, or who have been found by the Commission to be entitled 
to licenses or construction permits, have rights which are protected 
by the Fifth Amendment against deprivation without due process of 
law,'® and (2) that a statute purporting to confer upon a court or 
administrative tribunal power to deprive persons of such rights 
without notice and hearing is invalid for want of due process,” it 
being necessary that the statute itself provide for notice and hear- 
ing in order to meet the requirements of the Constitution.2® The 
writer refrains from expressing any opinion as to the correctness 
of these contentions. 

Appealable Decisions: In General. It is possible to discern a 
slight modification of the attitude of the Court of Appeals in its 
construction of Section 16 with respect to what constitute appeal- 
able decisions of the Commission. In its first decision under the 





ing instituted for the purpose? Under the Supreme Court’s decision, “the 
nature of the proceeding would seem to be determinative against the right to 
take such an appeal.” 

16. In the group of cases generally known and hereinafter referred to as 
the Short Wave Appeals (Intercity Radio Telegraph Company v. Commission, 
No. 4987; Wireless Telegraph & Communications Company v. Commission, 
No. 4988 : R. C. A. Communications, Inc. v. Commission, No. 4990; Mackay 
Radio & Telegraph Company v. Commission, No. 4991). 

17. Apparently the question is, or may - involved in Bridgeport Broad- 
casting Station, Inc. v. Commission CD..C.,D,-Gonn). 

18. Garfield v. ere States, et rel. Goldsby, 211 U. S. 249; United States 

Wildcat, 244 U. S. Frost v. Corporation Commission, 28 U. S. 515; 
path v. Shaffer oi s Refining Co., 38 F. (2d) 665. 

19. Twining v. New Jersey, 211 U. S. 78; Hovey v. Elliott, 167 U. S. 
409; Postal Telegraph-Cable Company v. Newport, 247 U. S. 464; Interstate 
Commerce Commission v. L. & N. R. Co., 227 U. S. 88; Parsons v. District 
of Columbia, 170 U. S. 45; Wight v. Davidson, 181 U. S. "371; Railroad Com- 
mission Cases, 116 U. S. 307 ; Chicago M. & St. P. R. Co. v. Minnesota, 134 
U. S. 418; Prentis v. Atlantic Coast Line, 211 U. S. 210; Interstate Commerce 
Commission v. Northern Pacific R. Co., 216 U. S. 538; Bratton v. Chandler, 
260 U. S. 110; Goldsmith v. U. S. Board of Tax Appeals, 270 U. S. 117; 
Wilkinson v. Dougherty (CA. D.C), AF. Gay t 

20. Coe v. Armour Fertilizer Works, 237 U. S. 3 and cases therein 
cited; Coffey v. Noel (D. C., W. Va.), 11 F. (2d) 399. 
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section, General Electric Company v. Commission, it held that a 
decision of the Commission purporting to grant an application for 
renewal of license by issuing a license with reduced hours of opera- 
tion, is in reality a denial of the application. This is a liberal, but 
a sensible, interpretation of the statute. In its second decision, 
Richmond Development Corporation v. Commission,? the Court 
reversed a decision of the Commission denying an application for an 
extension of time for the completion of a station, a permit for which 
had been previously granted and twice extended, and the applica- 
tion for the third extension of which had been filed fifteen days 
after the expiration of the second extension. To entertain such an 
appeal, the Court necessarily had to hold that an application for 
extension comes within one of the four classes of applications spe- 
cified in Section 16; in other words, that it is an application for a 
construction permit, or (a more remote possibility) an application 
for modification of license.2* This decision seemed to forecast a 
very liberal construction of Section 16. There is occasion for differ- 
ence of opinion as to its correctness.** 

In Universal Service Wireless, Inc. v. Commission, the Court 
of Appeals rendered its first (and, so far, its only) holding that a 
case was not appealable under the statute. The facts of the case, 
for the purpose of the point under discussion, were as follows: 
Appellant, together with ten other corporations of a similar nature, 
had filed applications for construction permits with the Commission 
covering the eventual use of domestic high frequency channels. By 
action taken December 22, 1928, the Commission “granted” the ap- 
lications.2® Construction permits were never issued, however, the 
chief reason being that appellant itself insisted that the Commission 
withhold issuances pending the settling of differences which had 
arisen between appellant and the other corporations, appellant being 
dissatisfied with the number of channels allotted to it as between 
it and the other corporations. No agreement ever having been 

21. 31 F. (2d) 630. 

22. 35 F. (2d) 883. 

23. By motion to dismiss and again in its brief and on oral argument 
the Commission urged that the Court had no jurisdiction to entertain the 
appeal but the Court did not pass on the point. iv 

. See the writer’s comment on the case in Recent Decisions under the 
Radio Act of 1927, Amer. Bar Assn. Jour. (Jan. 1930), Vol. 16, p. 19. 

24a. Not yet reported, U. S. Daily, May 8, 1930. 

25. These were part of what have been generally known as the press 
applications. This particular group of applications asked for 25 channels, 
and the Commission’s records show that by its action of Dec. 22, 1928, it 
intended to allocate only 20 channels to the group of corporations, the latter 


to agree among themselves as to the repartition of the channels among 
themselves. 
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reached among the parties, the Commission took action on June 20, 
1929,2¢ disposing of the channels in question in a manner inconsistent 
with its action of December 22. 1928, and finding that its action 
of December 22, 1928, was “not effective.” Appellant, relying in 
part upon the Richmond Development Corporation case, contended 
before the Court of Appeals that the Commission’s action was in 
substance a denial of its applications for construction permits. The 
Court of Appeals dismissed the appeal, saying inter alia: 


“It is conceded by counsel for appellant that this appeal is not 
taken from an order denying appellant an application for a license, but 
is based upon the theory that ‘the Commission, by its order of June 20, 
1929, attempted to nullify its order of December 22, 1928, and to take 
away from and deprive appellant of the rights acquired by it under 
said order.’ The weakness of this position consists in the fact that 
appellant never accepted any rights under the order of December 22, 
but contested the order consistently and persistently, and on June 5, 
1929, announced its refusal to accept any benefits under the order of 
December 22nd. It, therefore, was not such a party to the order of 
June 20, 1929, as to give it, under the statute, the right of appeal. Nor 
can appellant relate his appealable right back to the order of December 
22, since the Court is without jurisdiction in that an appeal from that 
order was not noted within time, consequently, there seems to be no 
ground upon which the right of appeal can be upheld in this case. 

“The right of appeal being a statutory one, the Court cannot dis- 
pense with its express provisions, even to the extent of doing equity. 
Saltmarsh v. Tuthill, 12 How. 387; Carlin v. Goldberg, 45 App. D. C. 
540,”27 


By implication the decision seems to hold that revocation or cancel- 
lation of a construction permit (or, at least, an order setting aside 
a previous order granting an application for construction permit) 
is not a revocation of license under Section 14. In view of the 
language of Section 21, which seems to make the issuance of a 





26. This order was the final step in the press allocations and contemplated 
the formation of a single corporation to serve all press interests. Such a 
corporation was formed (Press Wireless, Inc.), and is now endeavoring to 
protect the press allocations in the Short Wave Appeals. 

27. See also the following cases cited in the Commission’s briefs in 
support of a strict construction of the statute: Minneapolis and St. Louis 
R. R. Co. v. Board of Railroad Commissioners, 44 Minn. 336, 46 N. W. 559; 
New England R. R. Co. v. Hyde, 101 Fed. 400; Noland v. Moore, 81 Fla. 598, 
88 So. 601; Prudential Casualty Co. v. State, 143 N. E. 631, 194 Ind. 542; 
Hague v. Wateree Power Co., 112 S. E. 55, 119 S. C, 319; Cf. I. C. C. v. Union 
Pacific R. R., 222 U. S, 541; U. S. v. Curry, 6. How 106. See also U. S. v. 
Young, 94 U. S. 259, 24 L. Ed. 153; Ex parte Vallendigham, 1 Wall. 251; 
Carroll v. Dorsey, 20 How. 207; Smith v. Currier, 230 Fed. 805; McDaniell v. 
Strand, 105 Fed. 488; City of Waxahachie v. Caler, 92 Fed. 285: Wholesale 
Grocers’ Assn. of El Paso, Texas v. Federal Trade Commission, 277 Fed. 657; 
Cosper v. Gold, 34 App. D. C. 194; Re Fullager, 32 App. D. C. 222; see 
Degge v. Hitchcock, 229 U. S. 162. 
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license mandatory on the Commission when the grantee of a con- 
struction permit has fulfilled the conditions of the permit (unless 
some new cause or circumstance is shown to have arisen),?* and 
in view of the fact that in several sections of the Act no mention 
is made of construction permits where logic requires that they be 
mentioned along with licenses,”® it was possible to contend that the 
word “license” in Section 14 should be construed to include both 
license and construction permit, and that a decision revoking or 
cancelling a construction permit is an appealable order. This point 
does not seem to have been made by appellant, but since no con- 
struction permit had actually been issued to appellant, such a con- 
tention would probably not have been upheld. 

Appealable Decisions: Denials of Applications. What consti- 
tutes the denial of an application so as to constitute an appealable 
decision? This question resembles, in most (but not all) respects, 
the question as to when the Commission must accord notice and 
hearing under Section 11.8 Under the decisions date, only two 
propositions can be regarded as definitely settled. 

First, it is not necessary that there be a denial of the applica- 
tion in toto. Construction permits and licenses are to be considered 
as consisting of a large number of essential features,** and an ap- 
plication for a permit (or license, or renewal of license, or modifica- 
tion of license) having certain terms and conditions is not to be 
considered granted by the issuance of an instrument having terms 
and conditions other than those applied for. This is clear from 
the decision in the General Electric Company case, where a renewal 
license authorized reduced hours of operation, and from a dictum in 
White v. Federah Radio Commission, where a renewal license 
authorized reduced power. A number of cases now pending involve 
changes of frequency in renewal licenses imposed on stations by 





28. Radio Prac. & Proc., pp. 176-177. The Commission has, at times, 
taken the opposite position. See, for example, its statement filed with the 
Court of Appeals in WMAK Broadcasting System, Inc. v. Commission, No. 
5117, U. S. Daily, Dec. 23, 1929, Jan. 10, 1930. 

29. Radio Prac. & Proc., p. 160. See, for example, Sec. 5 (A) and (B), 
9, 11, 12, 14 and 15. The omission to mention construction permits in these 
sections was probably an oversight due to the fact that the requirement of 
ry permits (Sec. 21) was added to the bill at a comparatively 
ate date. 


30. Radio Prac. & Proc., pp. 163-168, 172-179. 
31. Ibid., p. 172. 
32, 29 F. (2d) 113. 
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the Commission without notice or hearing.** Another case involves 
the right of the Commission to insert in a renewal license a condi- 
tion not contained in the previous license, the condition being to 
the effect that if a proper applicant applied for appellant’s channel 
for use in another specified zone, appellant’s license would not be 
again renewed. Another case involves the right of the Commission 
to accord, by a renewal license, reduced service area to appellant’s 
station, by reason of the assignment of other stations to the same 
frequency at an insufficient geographical separation and by increas- 
ing the power of another station previously operating on that fre- 
quency.** Whether such cases come within the doctrine of the 
General Electric Company case must await the Court’s decisions. 

Secondly, it is not necessary, to furnish the basis of an appeal, 
that the Commission’s decision be rendered after notice and hear- 
ing under Section 11. The appeal may be taken regardless of 
whether a hearing has been held,®* and, presumably, regardless of 
whether a hearing is required to be held under Section 11.°7 The 
denial appealed from may result from action of the Commission 
pursuant to a general regulation, such as a new allocation or a 
general order establishing the basis for such an allocation.® 

In addition, it is possible to forecast, with a fair degree of 
assurance, the eventual construction of Section 16 in a few other 
respects. Applications for the Commission’s written consent to 





33. Among these are The Courier-Journal Company and The Louisville 
Times Company v. Commission, No. 5190 (U. S. Daily, April 22, 29, are 
and Westinghouse Electric & Manufacturing Co. v. Commission, No. 5192 (U. 
S. Daily, April 25, 29, 1930). Other appeals raising the same point have been 
taken but were voluntarily dismissed at an early stage of the appeal as the 
result of a settlement of differences with the Commission. See Triangle 
Broadcasters v. Commission, No. 5092; Victor C. Carlson v. Commission, 
No. 5093, and Fred C. Schoenwolf v. Commission, No. 5094 (U. S. Daily, 
Nov. 12, Dec. 2, 1929). See also Isle of Dreams Broadcasting Co. v. Com- 
mission (U. S. Daily, Nov. 9, 1929). 

34. Westinghouse Electric & mg gd Co. v. Commission, Nos. 
5104, 5105 and 5150 (U. S. Daily, Nov. 20, 1929). 

35. The Journal Company v. Commission, No. 5095 (U. S. Daily, Nov. 
12, 1929). The same question is presented by ‘suits for injunction now pend- 
ing against the Con:mission, discussed under a later sub-heading, 

36. General Electric Company case, supra. 

37. It is not yet clear whether a hearing must be held under Sections 
11 and 21 on applications for construction permit. See Radio Prac. & Proc., 
pp. 176-177. Nor is it clear whether hearings must be held under Sec. 11 on 
applications which do not present the issue of “public interest, convenience or 
necessity,” e. g., an application which on its face cannot be granted because 
of conflict with the provisions of the law cone as Secs. 12 or er 13) or with 
regulations of the Commission. See ibid., pp. 

38, General Electric Company case, _- A similar situation appears 
ta be presented in the Courier-Journal Company case, No. 5190, and the 
Westinghouse case, No. 5192, supra. 
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assignment of license under the second paragraph of Section 12 
will probably be considered applications for modification of license.* 
The same may also be held with respect to applications to install 
automatic frequency control or increased modulation,*® applications 
for special authorization to engage in television and picture broad- 
casting in the broadcast band by existing broadcasting stations, and 
other miscellaneous applications of a similar nature.‘ Under the 
Richmond Development Corporation case,** applications for exten- 
sion of date of completion and possibly also applications for other 
modification of construction permit, will be considered as applications 
for construction permit. 

Other than the foregoing, the law is in a confused and unsatis- 
factory state, due primarily to the failure of Congress to establish 
a procedure which would accoinmodate itself to the peculiar situa- 
tions which arise if the licensing of radio stations is to be made a 
quasi-judicial matter. 

Consider, first, the practice followed by the Commission in deal- 
ing with applications for broadcasting privileges in the broadcast 
band, where, under the regulations of the Commission now in force,** 
there are a total of ninety channels available for use by broadcasting 
stations in the United States. On these ninety channels there is 
already a chaotic congestion of 615 stations,“ and the Commission 
from time to time authorizes the construction of new stations. 
Whenever an application is made proposing to establish a new broad- 
casting station, or whenever an existing station applies for an im- 
proved assignment (a better channel, more power, increased hours 
of operation, etc.), the applicant is required to designate the fre- 
quency of the channel desired, and the Commission, if it designates 
the application for hearing,** notifies all existing stations on that and 





39. Radio Prac. & Proc., p. 159. It is not clear, however, what will be 
held with regard to applications for the Commission’s approval of assignment 
of construction permit under Sec. 21. 

40. The Commission is now applying the clumsy provisions of Sec. 21 
to such situations and is requiring a construction permit for such situations, 
with much unnecessary hardship and annoyance to broadcasters. An applica- 
tion for modification should be sufficient to cover such changes. 

41. See voumene* 3rd Ann. Rep., pp. 67-68. 

42. 35 F. (2d) 883 

43. See General Order 40 of Aug. 30, 1928, 2nd Ann. Rep., pp. 48-49. 

44. See Radio Prac. & Proc., pp. 145-146. 

45. All too frequently, however, the Commission has granted such an 
application, particularly on regional and local channels (and also daytime or 
limited time positions on cleared channels), without giving notice or hearing 
to stations already assigned to such channels. In some cases, particularly in 
cases of existing stations clamoring for better assignments without filing 
applications for any specific channel, the Commission has given such stations 
improved assignments without any application therefor before it, and thus 
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on neighboring channels, which would be adversely affected by 
granting the application. This procedure, which seemed to have 
been held not legitimate in the General Electric Company case, was 
expressly upheld and approved in later decisions. 

In Chicago Federation of Labor v. Commission, the Court 
of Appeals said: 


“The appellant complains of the procedure adopted by the Com- 
mission in hearing its application. It is assigned as error that the Com- 
mission required appellant to designate a single frequency in its applica- 
tion for modification of its license, whereby the proceeding was vir- 
tually converted into a contest with stations WBBM and KFAB as to 
the use of that frequency. 

“In our opinion this procedure was not erroneous. Under Section 
4 (f) of the Radio Act of 1927, the Commission is authorized to make 
such regulations not inconsistent with law as it may deem necessary 
to prevent interference between stations and to carry out the provisions 
of the Act.*7 It is necessary that when a broadcasting station applies 
for the assignment of some other frequency to take the place of that 
already allotted to it, the station shall first determine what frequency 
it desires to apply for, and shall specify it in its application, in order’ 
that the Commission may be advised of the exact force and effect of the 
application. The number of available broadcasting frequencies is lim- 
ited, and they are so interrelated that none can be considered wholly 
without reference to others. It is necessary in the interests of justice 
that if new allotments are to be considered which may substantially 
affect those already granted to other stations, the latter should be noti- 
fied and be permitted to intervene in the proceeding. The record in the 
present case exemplifies this statement.’’4® 





has itself disregarded the very requirement it usually imposes on applicants, 
i. e., that of specifying the channel requested. In order to accommodate such 
stations, the Commission has several times made shifts of' a dozen or more 
other stations without notice or hearing and without any application for it. 
See the discussion in connection with “reallocations” below. 

Not yet reported, U. S. Daily, May 9, 1930. 

47. In support of the conclusion, which is manifestly sound, may also be 
cited Secs. 10 and 21 which virtually require an applicant for license or con- 
struction permit to specify the frequency, power and hours of operation 
desired, and Sec. 11 which provides that the Commission “shall afford such 
applicant art opportunity to be heard under such rules and regulations as it 
may prescribe.” 

Appellant (WCFL, the Labor Station in Chicago), operating on a 
daytime assignment on 970 ke., 5th Zone cleared channel, had applied for full 
time on 770 kc., a 4th Zone cleared channel on which WBBM of Chicago and 
KFAB of Lincoln, Neb., were dividing time, and an extensive hearing -was 
held by the Commission on the application. Later, having denied the applica- 
tion and while the appeal was pending, the Commission suddenly, and without 
notice or hearing to any of the stations concerned, shifted a dozen or more 
stations so as to give WCFL full time on 1280 kc., a regional channel, U. S. 
Daily, Nov. 4, 11, 1929. This was the occasion for immediate appeals by 
three of the stations affected. See footnote 33, supra. Within 30 days, 
because of mutual interference between WCFL and a station at Chat- 
tanooga, Tenn., WCFL was asking to be restored to its former assignment. 
U. S. Daily, Dec. 19, 1929. Thereafter, by arrangement with a Seattle sta- 
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By implication the procedure was previously approved by the Court 
in other cases.** 

Under Section 5 of the Amendatory Act of March 28, 1928, 
and Section 3 of the Amendatory Act of March 4, 1929, the Com- 
mission has been prohibited from issuing broadcasting licenses for a 
period of over three months and from issuing licenses for other 
kinds of stations for a period of over one year.®° It has been cus- 
tomary for all broadcasting station licenses to run concurrently, with 
common expiration dates. This, of course, is not necessary under 
the Act, and is not the practice with regard to other kinds of radio 
stations. It is only infrequently that the Commission has made 
changes in a station’s assignment during a license period ; the changes 
have usually been ordered to take effect at the common expiration 
date of the licenses.** This has been possible because of the short 
license period (and has kept broadcasters in a state of turmoil ever 
since the Commission was first established). 

Having the Commission’s procedure in mind, let us examine 
a few of the difficult situations which arise with reference to the 
right of appeal. Take first the case where Station A, either as the 
result of the application of Station B and hearing thereon, or ar- 
bitrarily without application by another and without notice or hear- 
ing, is subjected to a modification of license during its license period. 
This clearly is not a denial of any conceivable application by Sta- 
tion A. In the writer’s opinion it may be considered, however, as a 
revocation of license and therefore appealable.™ 

Next take the case where, as the result of an application by 
Station B} for Station A’s frequency and a hearing in which both 
stations participate, Station B’s application is granted and, at the 
end of the license period a license is issued to Station B for the fre- 
quency in question and a license is issued to Station A for a less 
desirable frequency. The action of the Commission has a double 





tion assigned regularly to 970 kc., the Commission (the appeal still pending) 
authorized WCFL to operate daily until 2 hours after sunset on the Pacific 
Coast. WCFL is now endeavoring to have Congress adopt a joint resolution 
requiring the Commission to provide three cleared channels for the exclusive 
use of labor, agriculture, and the Department of Interior, respectively. 

_ 49. Great Lakes Broadcasting Co. v. Commission, 37 F. (2d) 993, 995; 
City of New York v. Commission, 36 F. (2d) 115, 117. 

50. This limitation expires on December 31, 1930, and the three and 
five-year limitations originally prescribed by Sec. 9 will be restored into 
force, unless the Act is again amended. 

51. An important exception to this has been in cases where without dis- 
turbing the assignments of existing stations, a new station has been assigned 
to a regional or local channel or to a daytime position on a cleared channel. 


52. See. next sub-heading. 
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complexion: it is in form a granting of Station B’s application, and 
in substance also a denial of Station A’s application for renewal 
of license. But the hearing was not held on Station A’s application 
for renewal, which need not be filed until thirty days before the 
beginning of the next license period,5** and may not (and usually 
is not) on file when the hearing is held and the decision made. No 
evidence has, therefore, been heard in support of or opposing Sta- 
tion A’s application for renewal, and, therefore, if Section 16 be 
strictly interpretated, the evidence heard with reference to Station 
B’s application has no place in the record transmitted to the Court 
by the Commission® if Station A appeals from a denial of its renewal 
application at the end of the license period. Such a situation might 
have arisen in either the Chicago Federation of Labor case or the 
City of New York case, if the applications for modification had 
been granted instead of being denied. 

An interesting variation on the foregoing is furnished by the 
case of Great Lakes Broadcasting Co. v. Commission.°> WLS and 
WENR, two Chicago stations, were dividing time on 870 kc., a 
Fourth Zone cleared channel, WLS having 5/7 of the time and 
WENR having 2/7 of the time.5® WENR applied for modification 
of its license to increase its hours of operation from 2/7 to full 
time, or to at least half time. More as a measure of protection than 
otherwise, WLS applied for modification to increase its hours of 
operation to full time. To further complicate matters, WCBD, of 
Zion City, Illinois, applied for time on the channel. The three 
applications were heard together by the Commission and, by a 
divided Commission, all three were denied. All three applicants ap- 
pealed. The Court of Appeals upheld the Commission in its denial 
of WCBD’s application but reversed the Commission otherwise by 





52a. See General Order 89, U. S. Daily, April 22, 1930. 

53. In such a situation it is, of course, possible for the Commission to 
see to it that the hearing is held with reference to Station A’s application for 
renewal as well as Station B’s application for modification. 

54. 36 F. (2d) 115. The same situation is presented in WMAK Broad- 
casting System, Inc. v. Commission, No. 5117, and Onandaga Company v. 
Commission, No. 5125. The situation also arose in Northwest Broadcasting 
System, Inc. v. Commission, No. 5112, but the appeal was voluntarily dismissed 
under a settlement by which the Commission agreed to hold another hearing, 
which will be held in Seattle on July 10, 1930. 

55. 37 F. (2d) 993. 

56. This was under the allocation of Nov. 11, 1928. Prior to that date, 
WLS had divided time with WCBD on that channel and WENR had had full 
time (but less power) on another channel. The case really arose out of the 
allocation of Nov. 11, 1928; the stations, however, followed the procedure laid 
down by the Commission instead of ignoring it, as did WGY in the General 
Electric Company case. 
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awarding WENR half time at the expense of WLS. On appeal 
WLS contended earnestly that the three appeals must be considered 
separately and that, on an appeal by WENR, nothing could be taken 
from WLS which was not a party to that appeal. The Court, how- 
ever, viewed the three applications as representing 


“competitive claims of the three appellant broadcz ting stations for 
operating time on the same broadcasting channel.” 


without passing on the specific point raised by WLS. What would 
have happened if WLS had not appealed and subjected itself to the 
Court’s jurisdiction, is not clear. Nor is it clear what kind of a 
decision would have been the basis for appeal if the Commission had 
granted the application of any oné of the three applicants, with 
consequent injury to one or both of the other applicants.°” 
Consider next the situation presented by what are known as the 
Short Wave Appeals.°® In the fall of 1928, there were open for 
assignment a limited number of domestic high frequency channels 
for point-to-point wireless telegraphy, and applications were pending 
before the Commission involving many times the total available. The 
exact number of channels available, although known approximately, 
could not be known exactly because of the fact that negotiations 
were pending between the United States, Canada and other North 
American nations, for an allocation of these channels among them; 
for the same reason, the exact frequencies which would be ultimately 
available to the United States could not be known. The Commission 
held hearings on the applications during the fall of 1928. On De- 
cember 22, 1928, it granted applications for construction permits® 
to two of the applicants covering all but a few of the available chan- 
nels, leaving only sufficient to constitute a safe margin for the pend- 
ing international negotiations; in actual figures, including about six 
channels which were already in use, it thus disposed of about 66 chan- 
nels, but did not specify the channels by frequency. The North Amer- 
ican Agreement® was thereafter concluded and became effective on 
March 1, 1929, It developed that under this agreement there remained 





57. See footnote 6, supra. 

58. See footnote 16, supra. : 

59. In the band 1500-6000 kc. See 1929 Radio Com. Rep., pp. 411-436 for 
an exposition of the scientific factors inyolved. 

60. In order to avoid unnecessary complication, the above account is 
simplified by omitting mention of other considerations which are raised in the 
cases. The Commission’s Statement of Grounds on the Short Wave Appeals 
is available at the Govt. Pr. Off., as Intercity Radio Telegraph Co. v. Com- 
mission, and contains a comprehensive review of the facts involved in the 
cases, as well as an informative series of documents attached as exhibits. 

61. Govt. Pr. Off. Treaty Series, No. 
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only 22 channels to be disposed of, a number which was insufficient 
to meet the demands incorporated in the applications of any one of 
three important applicants, not to mention all three of them together 
or the many other less important applicants. The Commission held 
further hearings on the applications of these three applicants®? (as 
well as certain others), and on June 7-10, 1929, granted to one of 
them construction permits covering virtually all the remaining chan- 
nels (which were considerably less than the number the applicant 
applied for), and denied all the applications of the other two. At 
about the same time it made public the precise frequencies constitut- 
ing forty of the channels covered by its action of December 22, 
1928, and on June 20, 1929, it made public the other twenty. As a 
result of the Commission’s actions all but one of the total number 
of available channels were disposed of. All three of the applicants 
(including the one part of whose applications were granted) ap- 
pealed, and, as part of their complaint at the denial of their applica- 
tions, attacked to a greater or less degree, the Commission’s actions 
of December 22, 1928, and June, 1929, granting the applications 
of others. Thus, the cases raise such questions as (1) whether, 
under the foregoing facts, the Commission’s action of December 22, 
1928, constituted a denial of appellants’ applications (for, if so, then 
an appeal should have been noted within twenty days thereafter), 
and (2) whether the Commission’s actions in June, 1929, granting 
or otherwise acting on the applications of others may be considered 
as refusals of appellants’ applications, or in connection with appeals 
from the formal refusals of appellants’ applications. The writer 
refrains from expressing any opinion on these questions, and men- 
tions them only as eloquent illustrations of the inadequacy of Sec- 
tion 16. Analogous situations constantly occur in the broadcast band 
where, with several applications pending for assignment to the same 
channel, one of the applications is heard and granted, or a station 
which has filed no such application is, without notice or hearing, 
assigned to the channel which the applicants are seeking. 

Consider, thirdly, the situation where, on an application for re- 
newal which has been designated for hearing, the Commission fails 
or refuses to hold a hearing until after the expiration of the existing 
license, and refuses to grant the station any temporary authorization 
to operate in the interim. This action, which seems arbitrary and 





62. Because of their tentative merger, Intercity Radio Telegraph Com- 
pany and Wireless Telegraph & Communications Company are spoken of as 
one applicant. 
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unduly harsh, has been taken from time to time recently.** May 
the application for renewal be considered as having been denied at 
the expiration of the license period)? 

Consider, fourthly, the case where, instead of granting a re- 
newal application duly filed, the Commission “extends” the exist- 
ing license for a temporary period for one reason or another, some- 
times as a disciplinary measure in the nature of a period of proba- 
tion.*** No specific authority is given by the Radio Act to “extend” 
licenses as distinguished from renewing them, but extensions have 
been virtually an administrative necessity because of the short li- 
cense period. Is such an extension to be considered as a denial 
of the application for renewal? The extension, particularly when for 
a short period (e. g., 30 days) is not a renewal of a three months 
license. If, in addition, the extension places the licensee under pro- 
bation, it contains conditions not contained in the license sought to 
be renewed. 

Appealable Decisions: Revocations of License. There have been 
no out-and-out revocations. of license by the Commission, because 
of difficulties created by the short license period. Disciplinary action 
has usually been administered in connection with renewal applica- 
tions.®» 

One problem which may arise is in case the Commission sus- 
pends a license. Section 14 gives power to revoke for causes spe- 
cified in the section, after notice and hearing, the revocation not to 
become effective until the conclusion of the hearing. In isolated 
cases the Commission has suspended licenses without notice or hear- 
ing. The law is not clear as to whether the power to revoke im- 
plies the lesser power to suspend (the writer is inclined to think 





63. It was taken with regard to WCHI of Chicago at the end of the 
license period expiring April 30, 1930. It seems likely to occur frequently in 
the future if the Commission attempts to give effect to its General Order 89, 
which requires renewal applications to be filed 30 days or more prior to the 
expiration date and forbids stations to operate during the interim between the 
expiration date and the date of action upon any renewal applications not 
filed within the prescribed period. 

63a. See 2nd Ann. Rep., pp. 159, 161; case of KWKH, Shreveport, La., 
U. S. Daily, Feb. 22, 1930. Also see U. S. Daily, April 25, 1930. 

63b. See the recent action of the Commission in refusing, after hearing, 
to renew the license of KVEP, Portland, Ore., because of “profanity, ob- 
scenity, and villification of particular individuals” (U. S. Daily, May 31, 1930). 
See also its refusal of the renewal application of KFKB, Milford, Kans., for 
alleged broadcasting of quack medical advertising (U. S. Daily, June 14, 1930). 
Both stations appealed. See also U. S. Daily, Feb. 20, 22, 1930, and 2nd Ann. 
Rep., pp. 152-170. 
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that it does), but, if it does, the procedure prescribed by Section 
14 should be followed. May a licensee whose license is suspended 
appeal under Section 16? In other words, does “decision of revoca- 
tion” include suspension of license? This is a somewhat different 
question than that raised by Section 14 and, under the principles of 
statutory construction by the Court in Universal Service Wireless, 
Inc. v. Commission,® the writer believes that no appeal would lie. 

It may be assumed that adverse action by the Commission ef- 
fective at the end of a license period is not a revocation,®* and must 
be considered as action upon a renewal application, if any is on file. 

Attention has already been called to the possibility of consider- 
ing a modification of license during a license period as a revocation 
of license. It is on this theory that an appeal is now pending in 
the United States District Court in Connecticut.’ Since this pro- 
ceeding is part of one of the most interesting and tangled juridical 
situations which have arisen in radio regulation, the facts that con- 
stitute the basis of the appeal will be briefly recounted. Station 
WGBS, of New York City, was assigned to operate on 600 kc. 
by the Commission a short period before that in which we are in- 
terested. With the merits of the opposing claims of the Com- 
mission and WGBS (as to whether the assignment to 600 kc. was 
conditional, etc.) we need not be concerned. The Commission set 
WGBS’s renewal application for hearing! simultaneously with a 
hearing on an application for modification of WICC, of Bridge- 
port, Connecticut, to be assigned to 600 kc. The hearing was held 
on February 28, 1930.° On April 21, 1930, the Commission denied 
WGBS’s renewal application, and granted WICC’s application for 
modification.*® The common license period expired on April 30, 





64. A hasty search of the authorities by the writer reveals no case in 
point. During the period when the writer was general counsel for the Com- 
mission, his first assistant, Mr. Donald D. Hughes (since deceased), rendered 
an opinion to the affect that the power to revoke does not imply the power 
to suspend. 

65. See footnotes 24-27, supra. 

66. Two early appeals from decisions of the Commission proceeded upon 
this theory, having been taken to district courts of the United States; both 
were voluntarily dismissed. One of them was Reynolds Radio Company Vv. 
Commission No. 8597, U. S. D. C., D. of Col., Jan. 9, 1928. This citation was 
furnished the writer by Messrs. B. M. Webster, Jr., formerly General Coun- 
cel of the Commission, and Paul M. Segal, formerly Assistant General Coun- 
sel. The writer does not have the citation of the other case. 

67. Bridgeport Broadcasting Station, Inc. v. Commission, appeal filed 
May 9, 1930. 

68. U.S. Daily, Feb. 28, 1930. 
69. Ibid., April 22, 1930. 
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1930. On April 25th, WGBS appealed to the Court of Appeals,” 
and on April 26th, without notice to the Commission, obtained a stay 
order from that Court which, in substance, required the Commission 
to preserve the status quo pending the appeal." Before the stay 
order was served on the Commission, however, the Commission had 
delivered to the Department of Commerce (for delivery to WICC) 
a license authorizing WICC to operate on 600 kc. for the period 
commencing April 30, 1930. By a vote of 3 to 2 the Commission 
decided that it had no authority to recall the license, and it was duly 
delivered to WICC. The Department of Commerce thereupon de- 
livered the license. Beginning with April 30, 1930, both WGBS 
and WICC operated simultaneously on 600 kc. and, since they are 
only 50 miles apart, caused ruinous interference to each! other. 
WICC brought suit in the United States District Court in New 
York City to restrain WGBS from operating on 600 kc. and in the 
same suit asked for $50,000 damages; this suit was later withdrawn. 
On May 6, 1930 WGBS filed a petition in the Court of Appeals 
asking that the Commission be cited for contempt and that it be 
ordered to recall the license issued to WICC.”* On May 7, 1930, 
the Court entered the order, but did not cite the Commission.”* The 
Commission, in compliance with the order, attempted to recall 
WICC’s license and to substitute authority to it to operate on its 
former channel. On May 9, 1930, WICC appealed to the United 
States District Court in Connecticut on the theory that this action 
of the Commission constituted a revocation of license, and shortly 
thereafter secured a stay order from that Court requiring the Com- 
mission to permit WICC to continue operating on 600 kc. On 
May 13, 1930, WGBS filed a petition with the Commission alleging 
that WICC was still operating on 600 kc. and demanding that the 
Commission take steps to makd WICC cease such operation.”® 
WGBS also went into the United States District Court in Connecti- 
cut with a bill for injunction against WICC, setting up, inter alia 
the unconstitutionality of Section 16 in so far as it permits an appeal 
to district courts of the United States, and on May 16, 1930, the 
same judge who granted WICC a stay order granted WGBS a 
temporary restraining order forbidding WICC to operate on 600 





70. General Broadcasting System, Inc. v. Commission, No. 5196. Ibid., 
April 26, 1930. 

71. Ibid., April 29, 1930. 

72. Ibid., May 7, 1930. 

73. Ibid., May 8, 1930. 

74. Ibid., May 12, 17, 1930. 

75. Ibid., May 15, 1930. 
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kc.7° About the same time the Commission filed a motion to dis- 
miss WICC’s appeal.”7 In the meantime, WMCA, a New York 
station operating on 570 kc. filed a petition to intervene in WGBS’s 
appeal in the Court of Appeals."* There the matter stands at the 
time this article is written. 

Appealable Decisions: Reallocations. For the sake of simplicity, 
discussion under this heading will be confined to reallocations of 
broadcasting stations, although analogous situations will occasionally 
arise outside the broadcast band. 

In advance, it may be stated that in the writer’s opinion, no 
reallocation, no matter how much needed or how well founded as 
a matter of radio engineering principles, can justify unfavorable 
action upon a renewal application of a station adversely affected, 
without prior notice and hearing (either under Section 11 or by 
necessary implication from Section 4(f) in the light of fundamental 
requirements of due process of law). This seems to be settled 
by the General Electric Company case."® Consequently, not much 
can be said under this heading which has not already been covered 
in principle. A word may profitably be said, however, in compar- 
ing the three major cases of reallocation which have taken place. 

In making its first reallocation, effective June 15, 1927, the Com- 
mission assumed that Section 4(f) gave it power to make changes 
in the assignments of broadcasting stations without prior notice and 
hearing.®° Consequently, the reallocation was put into effect, and 
thereafter stations dissatisfied with their assignments were permitted 
to apply for better assignments and to be heard. Suit was im- 
mediately brought against the Commissioners in the Supreme Court 
of the District of Columbia on June 15, 1927, by the Madison 





76. Ibid., May 17, 1930. 

77. Ibid. 

78. Ibid., May 10, 1930. 

79. 31 F. (2d) 630. 

Sec. 4 reads as follows: “Except as otherwise provided in this Act, 
the commission, from time to time, as public convenience, interest, or neces- 
sity requires, shall— 

* * * * kK * 

(f) Make such regulations not inconsistent with law as it may deem 
necessary to prevent interference between stations and to carry out the pro- 
visions of this Act: Provided, however, That changes in the wave lengths, 
authorized power, in the character of emitted signals, or in the times of 
operation of any station, shall not be made without the consent of the station 
licensee unless, in the judgment of the commission, such changes will promote 
public convenience or interest or will serve public necessity or the provisions 
of this Act will be more fully complied with ;” 
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Square Garden Broadcast Association (WMSG),** attempting to 
restrain the reallocation and alleging the unconstitutionality of the 
Radio Act of 1927. This suit was later withdrawn.*? On June 22, 
1927, the International Broadcasting Corporation (WGL) appealed 
from the Commission’s action, claiming a property right in its former 
assignment and attacking the constitutionality of the Radio Act.®* 
The Commission immediately filed its statement of grounds for de- 
cision in which it justified its action expressly on Section 4(f) of 
the Act.** This appeal was later dismissed voluntarily.** On July 
12, 1927, the People’s Pulpit Association (WBBR), having been 
unsuccessful in a hearing in which it had sought WJZ’s assign- 
ment, appealed to the Court of Appeals,®* not questioning the validity 
of the Act but charging a confiscation of its property by the Com- 
mission. The Commission filed a statement of grounds for decision, 
again justifying its action under Section 4(f).8’ This appeal was 
also voluntarily dismissed. Consequently the legal sufficiency of 
the Commission’s procedure was not subjected to judicial review. 

It is not easy to determine what was the precise intention of 
Congress in enacting Section 4(f).8° The maximum license period 
prescribed in Section 9 of the Act, as then in force, was for three 
and five years, for broadcasting and other stations respectively, and 
probably the drafters of the Act wanted to cover the case where, 
in order to make possible the adoption and enforcement of regula- 
tions for the prevention of interference, some changes in station 
assignments during a license period might become necessary. There 
was nothing in the Act requiring that broadcasting station licenses 
run concurrently with a common expiration date. Even if Section 





81. U.S. Daily, June 16, 1927. 

82. The argument was postponed, and the plaintiff on June 22, 1927, 
entered into a stipulation to abide by the results of the appeal taken by 
International Broadcasting Corporation (U. S. Daily, June 17, 18, 20, 22 and 
23, 1927). The suit was thereafter dismissed voluntarily. 

83. International Broadcasting Corporation v. Commission, No. 4614. 
U. S. Daily, June 23, 1927. 

84. Ibid. 

85. Ibid., Aug. 3, 1927. 

86. People’s Pulpit Association v. Commission, No. 4619, U. S. Daily, 
July 13, 1927. Notice of appeal set forth in ibid., July 14, 1927. Appellant 
—— first request for a stay order (or temporary injunction) ; it was 
lenied. 

87. U.S. Daily, Aug. 1, 1927. 

88. Perhaps also Congress had in mind changes which might become 
necessary by reason of amendment to the law or. the provisions of interna- 
tional treaty. What will happen to the right of appeal in the case of such 
changes is difficult to forecast. At least, the station affected should have the 
right to question by appeal the validity and proper construction of the amend- 
ment or treaty provision which deprives it of rights it has previously enjoyed. 
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4(f) be given a construction authorizing such changes during a 
license period, the reference to “public convenience or interest” and 
“public necessity,” in view of Section 11, seem to imply notice and 
hearing ;*** in any event, the changes should be necessitated by 
regulations “to prevent interference between stations and to carry 
out the provisions of this Act.” Congress did not intend changes 
consisting simply in supplanting one station with another for reasons 
having nothing to do with any regulations, nor, in the writer’s opin- 
ion, did it intend that changes might be made without notice and op- 
portunity for hearing, where the station does not consent. Con- 
sequently, the broad position taken by the Commission on the first 
two appeals cannot be justified.*® 

The second, and most far-reaching reallocation, was that which 
became effective on November 11, 1928, by which the assignments 
of 94% of all broadcasting stations were changed. This was pre- 
ceded by action in the nature of a general regulation (General 
Order 40 of August 30, 1928) and by opportunity for hearing to 
all dissatisfied stations prior to the effective date of the realloca- 
tion (which was also the common expiration date of their licenses). 
This reallocation has already been sufficiently discussed elsewhere.” 


Under the decisions this procedure seems sufficiently to comply with 
the law. 


In the fall of 1929, there occurred a series of shifts of stations, 
involving only a limited number of stations. In most cases the 
shifts were primarily for the sake of bettering the assignments 
of particular stations, but the result in each case was merely to 
transfer trouble to other stations. These shifts, with one excep- 
tion, were without prior notice and hearing, and caused a series of 
appeals and widespread complaint.” 

The third and most recent reallocation involved a shift of some 
twenty-six stations back and forth on thirteen cleared channels. 
It was first devised and announced in the winter of 1930° and an 
attempt was made to secure the consent of the stations affected. 
Most of the stations were not substantially affected and gave their 





88a. It is possible to construe the statute as not necessarily requiring the 
procedure specified by Section 11 with respect to notice and hearing, but as 
merely requiring sufficient prior notice and hearing of the proposed changes 
to meet the elementary essentials of due process of law. 

89. There was a third early appeal, Harold E. Smith v. Commission, 
No. 4674, Nov. 21, 1927. 

90. Radio Prac. & Proc., pp. 154-155. See also text, supra, under heading 
“Appealable Decisions—Denials of Applications.” 

91. U.S. Daily, Nov. 4, 11, 1929; Jan. 27, 28, 1930; Feb. 14, 1930. 

92. Ibid., Feb. 13, 1930. 
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consents. The justification claimed for the shift was that it in- 
creased the average geographical separation between stations on 
adjacent channels, but one outstanding fact was that out of the 
shuffle WCAU, of Philadelphia, which had been complaining of 
its assignment on a relatively inferior channel (1170 kc.) emerged 
with the very excellent channel (820 kc.) theretofore used by 
WHAS, of Louisville, Kentucky, and the latter station was to be 
relegated to an inferior channel (1020 kc.). Another outstanding 
fact was that WHAM, Rochester, New York, on the cleared chan- 
nel of 1160 kc., was to be shifted to 1170 kc. where KTNT, at 
Muscatine, Iowa, which was enjoying “limited time” operation (dur- 
ing daylight only) with 5 kilowatts power, had been causing inter- 
ference to WCAU. A third outstanding fact was that KYW, Chi- 
cago, on a cleared channel (1020 kc.) was to receive a still less 
desirable channel (1140 kc.) and was to be subjected to the same 
condition in its license about which it was already complaining in 
three pending appeals. 

On April 7, 1930, the Commission adopted its General Order 87 
amending General Order 40 so as to permit the shift in cleared 
channel assignments, and, on the same date, acted upon the applica- 
tions for renewal of the stations affected by “granting” the applica- 
tions in accordance with the new assignments, effective on April 30, 
1930.°° The action was not made public until April 14, 1930. The 
Commission provided that any station dissatisfied with its assign- 
ment might have a hearing on June 17, 1930, if it signified its de- 
sire for hearing within a certain specified period. Out of this action 
arose two appeals and a suit for injunction. On April 21, 1930, 
WHAS appealed to the Court of Appeals and on April 26th ob- 
tained a stay order restraining the Commission from making the 
proposed change in its assignment.* A day or two later KYW 
also appealed and on April 26, 1930, obtained a stay order couched 
in the broadest terms, restraining the Commission not only from 
making the proposed change in its assignment but also from hold- 
ing any hearings with regard to the channel of 1020 kc., on which 
it was then operating.®* On April 24, 1930, WHAM, having chosen 
a different route and having instituted suit for injunction in the 
Supreme Court of the District of Columbia against the Commis- 
sioners, obtained a temporary restraining order forbidding the Com- 

93. Ibid., April 8, 16, 17, 1930. ; 
94. Courier-Journal Company and Louisville Times Company v. Com- 
mission, No. 5190. U. S. Daily, April 22, 29, 1930. 


95. Westinghouse Elec. & Mfg. Co. v. Commission, No. 5192. U. S. 
Daily, April 25, 29, 1930. 
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mission to change its assignment or to assign any other station to its 
channel.*® 

On April 28, 1930, the Commission adopted an amendment to 
its General Order 87, postponing the effective date of the changes 
from April 30, 1930, to July 31, 1930, and providing that the hear- 
ings scheduled for June 17, 1930, should take place on that date 
and that 
“all stations affected by the said order and desiring to be heard 
shall show cause at that time why said frequencies should not be 


changed in accordance with the provisions of General Order No. 87 
and the action of the Commission dated April 7, 1930.’97 


On May 16, 1930, because the stay order in the KYW case 
and the temporary injunction in the WHAM case effectually pre- 
vented any hearings, the Commission adopted a further amendment 
to General Order 87 indefinitely postponing both the effective date 
of the changes and the scheduled hearing during the pendency of 
the cases or until the stay order and restraining order were dis- 
solved or modified.” 

In argument on the WHAM case, counsel for the Commission 
contended that “petitioner is barred from relief . . . since 
an adequate legal remedy is provided by the Radio Act of 1927,” 
and stated in their brief 
“That appellant will have a right to appeal is clearly indicated by the 
decision of the Court of Appeals in the District of Columbia in the case 
of General Electric Company v. Federal Radio Commission.” 

In the WHAS and KYW cases, counsel for the Commission 
filed motions to dismiss the appeals urging 
“This Court has no jurisdiction to hear o: entertain said appeal. The 
decision complained of is a general regulation designated General 


Order 87 of the Commission promulgated pursuant to Section 4 (f) of 
the Radio Act of 1927 as amended.” 


In a situation closely resembling the WHAM case, on an appeal now 
pending where complaint was made of the assignment of other 
stations to appellant’s channel without notice or hearing, counsel for 
the Commission are urging by motion to dismiss and in their briefs 
that no appeal lies.°® The inconsistency is obvious. 





96. Stromberg-Carlson Telephone Mfg. Co. v. Chas. McK. Saltzman, et al., 
as the Federal Radio Comission, in equity No. 51325. 

97. U.S. Daily, April 26, 1930. 

98. Ibid., May 17, 19, 1930. 
99. Journal Company v. Commission, No. 5095. 
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Upon the outcome of the appeals in the WHAS and KYW 
cases, depend the answers to two important questions which are 
not yet settled: (1) whether the Commission, acting under Sec- 
tion 4(f), or otherwise, has power to make changes in a station’s 
assignment at the end of a license period without prior notice and 
opportunity for hearing and (2) whether the making of such changes, 
accompanied by the empty privilege of a hearing after the changes 
go into effect, is an appealable decision on pending applications for 
renewal, prior to the hearing and decision thereon. 

Appealable Decisions: Regulations. No appeal lies under Sec- 
tion 16 from a regulation as such, as distinguished from actions on 
particular applications pending before the Commission. It is pos- 
sible, however, that an action of the Commission may take the form 
of a regulation and at the same time constitute a denial of a pending 
application. This was virtually the case presented in Carrell v. Com- 
mission) By its General Order 30 of May 10, 1928, the Com- 
mission directed that after July 1, 1928, “all portable broadcasting 
stations will cease operations.” On appeal the regulation was at- 
tacked by the owner of several portable stations which had been 
forced to discontinue, and was passed upon and upheld by the Court. 

It was partly the case in General Electric Company v. Com- 
mission, in which the Court of Appeals took the effective date of 
the reallocation of November 11, 1928 (under General Order 40) 
to be the effective date of the Commission’s decision, as distinguished 
from the actual date of the Commission’s action upon the applica- 
tion for renewal (which was October 12, 1928). 

Section 16, therefore, differs from Section 5 covering appeals 
from the Secretary of Commerce to the Commission; the latter sec- 
tion provided that such appeals might be taken from “any decision, 
determination or regulation of the Secretary of Commerce.”?°* 

As has been pointed out elsewhere,’ there is no reason why 
regulations of the Commission should not be questioned, passed upon, 
and upheld or set aside by the Court of Appeals in proper cases 
where the Commission’s decisions on particular applications result 





100. 36 F. (2d) 117. 
101. _In view of amendment to the Radio Act of 1927 continuing the 
Commission as the licensing authority, and of the likelihood that S. J. Res. 
176, transferring the Radio Division of the Department of Commerce to the 
Commission, seems likely to pass, the appeal provisions of Sec. 5 will probably 
never be given effect. 
102. Radio Prac. & Proc., pp. 153-156. 
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from such regulations. The Court of Appeals, in view of its broad 
administrative function, probably has power to determine whether or 
not a regulation meets the test of “public interest, convenience or 
necessity,” the standard which must be followed by the Commission 
in adopting regulations under Section 4. While the statute does not 
give the Court of Appeals authority itself to adopt other regulations 
its power may be said to resemble that of judicial tribunals in passing 
on the validity of rates prescribed by rate-making tribunals; new 
rates may not be prescribed but the limits which must be observed 
if confiscation is to be avoided may be pointed out, and the principles 
for determining valid rates may be established. In analogous fashion 
the standard off “public interest, convenience or necessity’ may 
achieve a more definite meaning. 

Where, because of conflict with some regulation, the Commis- 
sion denies an application without hearing, such a decision may be 
regarded as similar to a judgment rendered on pleadings. An appeal 
should be permitted to the applicant, and on appeal he should have 
the right to question the regulation which prevented him from being 
accorded a hearing under Section 11. The Court of Appeals should 
be considered as having power to pass on the regulation and, if it 
finds the regulation valid and sufficient under the test of public 
interest, convenience or necessity, should uphold the Commission’s 
decision. If the Court finds that the regulation is invalid or that 
it fails to meet the test, the Court should remand the case to the 
Commission for hearing. It should not, in the writer’s opinion, at- 
tempt to grant the application on a record which contains no evidence 
in support of, or in opposition to, the application on the issues of 
fact raised by it. The application, though sworn to, is an ex parte 
document; investigation and hearing may disclose that its contents 
are untrue or exaggerated, or that there are reasons in fact for re- 
fusing the application. In the General Electric Company case, how- 
ever, the Court’s judgment required the Commission to grant an 
application in a case where the application was on its face inconsistent 
with a regulation of the Commission (General Order 40) and had 
consequently been denied without hearing by the Commission.?% 

Persons entitled to appeal: When it has been determined what 
are, and what are not, appealable decisions, an answer has been given 
to the question as to what persons are entitled to appeal. As may be 
seen from previous sub-headings, there are several difficult problems 
as to what constitutes a denial of any of the four classes of applica- 





103. See case comments in Harv. L. Rev., Vol. 42, p. 948; Mich. L. Rev., 
Vol. 28, p. 194. 
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tions specified in Section 16. There is no difficult problem, however, 
as to who may appeal, once an action of the Commissicn has been 
found to constitute a denial. Only the denied applicant has this 
right, no one else.2™ Similarly, in cases of revocation of license, 
only the licensee whose license is revoked may appeal. The failure 
of the statute to make provision for appeal by parties respondent to 
the application in the proceedings before the Commission (so that, if 
the application is granted, any respondent who is aggrieved thereby 
may appeal, and, if it is denied and the applicant appeals, the respon- 
dent may take part in the appeal as an appellee) is one of the most 
vital defects in the entire Radio Act of 1927, and is in large measure 
the basis for the claim of invalidity now being urged against it. 

Intervention: In several cases, all of them involving broadcast- 
ing stations, the Court of Appeals has granted petitions to intervene 
filed in behalf of stations which were parties respondent to the hear- 
ings before the Commission, and has specifically given such inter- 
venors the status of appellees. This was done in Chicago Federation 
of Labor v. Commission, on the petition of the owners of Station 
WBB\, the channel assigned to which was applied for by appellant. 
WBBM was given all the full status of an appellee, and was per- 
mitted to file briefs and participate in the oral argument. It has also 
been done in other appeals now pending.’ A different kind of in- 
tervention was effected in Great Lakes Broadcasting Co. v. Commis- 
sion, consisting of an appeal by the successful respondent (Agricul- 
tural Broadcasting Company, WLS). The danger of pursuing this 
course is evidenced by the fact that the Court took jurisdiction to 
the extent of reducing the time of the respondent in favor of the 
appellant. 

In the Short Wave Cases, the Court denied a petition to inter- 
vene filed by Press Wireless, Inc., a grantee of permits and licenses, 





104. The failure of the Court of Appeals to grant the Commission’s 
motion to dismiss the appeal of the State of New York in the General Electric 
Company case must be regarded as an unintentional slip, without significance 
as a precedent. 

105. See footnote—above. Section 11, governing hearings by the Com- 
mission, likewise accords no right of notice or hearing to interested parties 
other than the applicant and may be subject to the same claim of invalidity 
as is being made against Section 16. See 1929 Radio Committee Reports, pp. 
461-469, 475-476. 

106. Not yet reported, U. S. Daily, May 9, 1930. 

107. WMAK Broadcasting System, Inc. (WMAK) v. Commission, No. 
5117 (the applicant before the Commission, whose application was granted 
was permitted to intervene) ; Northwest Broadcasting System, Inc. (KJR) v. 
Commission, No. 5112 (the successful applicant before the Commission was 
again permitted to intervene; the appeal has since been voluntarily dismissed). 

108. See footnote 16, supra. 
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although certain of the appellants were attacking the Commission s 
decisions which resulted in the granting of the permits and licenses 
to the petitioner and claimed that they constituted a denial of appel- 
lants’ applications, since, together with other decisions of the Com- 
mission, they disposed of all but one of the channels suitable for the 
services proposed by the applicants.2° The Court’s action is dis- 
tinguishable, since the petition to intervene expressly reserved all 
rights to object to the jurisdiction of the Court to deprive it of priv- 
ileges granted by the Commission. The Court did, however, accord 
the petitioner the status of amicus curiae and permitted it to file 
briefs within ten days after appellants filed their briefs.%° The 
American Telephone & Telegraph Company, also interested in the 
subject matter of the case, was likewise given the status of amicus 
curiae, and filed briefs. 

Scope of Court’s Jurisdiction on Appeal: The last paragraph of 
Section 16 provides: 

“At the earliest convenient time the court. shall hear, review, and 
determine the appeal upon said record and evidence, and may alter or 
revise the decision appealed from and enter such judgment as to it 
may seem just. The revision by the court shall be confined to the points 
set forth in the reasons of appeal.” 


The Supreme Court of the United States has held that Section 16 
“does no more than make that court a superior and revising agency 
in the same field.’””1!? 

In the Short-Wave Appeals, it is being urged before the Court 
of Appeals that Section 16, properly construed, does not confer 
power or jurisdiction upon that Court to enter any judgment adversely 
affecting any person not given the status of a party by that section, 
i.e., any person other than appellant or the Commission. In support 
of this contention, such arguments are advanced as that unless Sec- 
tion 16 be given the restricted construction, it is unconstitutional ; 
that it must be construed, if fairly possible, so as to avoid not only 
the conclusion that it is unconstitutional, but also grave doubts upon 
that score ;"* and that the language of the section supports the re- 





109. — of Press Wireless, Inc., U. S. Daily, Mar. 27, 29, 31, 
April 2, 3, 1930 

110. Tbid., ‘April 3, 1930. Briefs were filed April 15, 1930. U. S. Daily, 
April i 1930. 

111. U. S. Daily, April 30, 1930. Oral argument was postponed to the 
October term, ibid., April 29, 1930. 

112. ae Radio Commission v. General Electric Company, Adv. Ops., 
1929-1930, p. 514 
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APPEALS FROM RADIO DECISIONS 303 


stricted construction (e.g.,:no mention is made of anyone except 
appellant and the Commission; no provision is made for filing of 
any document by anyone else, while precise limitations are imposed 
on both appellant and the Commission in this regard; the record 
filed by the Commission must consist of “all papers and evidence 
presented to it upon the original application,” mot papers presented 
to it upon another’s application; the privilege, upon certain con- 
ditions, of adducing additional evidence is expressly conferred upon 
“either party,” not third parties; etc.). In reply it is urged that, 
if Section 16 be given the restricted construction, the right of appeal 
is worthless; that the broad construction must be adopted in order 
to give effect to the manifest intention of Congress that the Com- 
mission’s actions on application be open to review by the Court of 
Appeals, etc. In rebuttal to the foregoing, it is argued that the over- 
sights of Congress in failing to foresee the nature of controversies 
which would arise in radio regulation and in failing to provide a 
procedure suitable for their determination, cannot be remedied by 
judicial decision; that the appellate jurisdiction conferred upon the 
Court by Section 16 being statutory, the powers of the Court must 
be found expressly in the statute, etc.'1** 

There is nothing in the Court’s decisions to date indicating what 
answer it will give to the question presented by the Short-Wave Ap- 
peals. None of its final judgments (as distinguished from its stay 
orders) has adversely affected a party not before the Court; in fact, 
it has reversed the Commission on only three occasions, In the first 
of the three, the General Electric Company case, the decision ad- 
versely affected KGO in Oakland, California, but KGO, as well as 
WGY, was owned by appellant and appellant was seeking the relief 
it was given. In the Richmond Development Corporation case,"* 
no direct injury was caused to third parties, since the result was 
merely to require another extension for time of completion of a 
station for which a permit had previously been granted. In the 
Great Lakes Broadcasting Co. case,“® the Company adversely af- 
fected by the judgment had voluntarily subjected itself to the Court’s 
jurisdiction by itself appealing. 

In Sumner-Tacoma Stage Co. v. Department of Public 





113a. Sheldon v. Sill, 8 How. 441; Saltmarsh v. Tuthill, 12 How. 387; 
Carlin v. Goldberg, 45 App. D. C. 540; United States v. Curry, 6 How. 106; 
a hy St. Louis R. R. Co. v. Board of R. Commrs., 44 Minn. 336, 46 N. 
“114. 35 F. (2d) 883. 
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Works,"** the Supreme Court of Washington held that where one 
of two applications to the Department of Public Works for a cer- 
tificate of public convenience and necessity was allowed under the 
Auto Transportation Act of that State, the successful applicant was 
a necessary party entitled to notice of the review proceedings before 
its right could be affected. The Court said, inter alia: 


“But was the Shields Transportation Company also a necessary 
party and was it entitled to notice of the review proceedings before its 
rights could be affected? We are of the opinion it was. It was the 
successful party before the department. Its application had been 
granted. It had thus acquired valuable rights, which could not be taken 
from it without its having its day in court. This it has not had. The 
judgment may have been binding on the department, but that would 
not accomplish anything. 

“It cannot be justly said that the transportation company was repre- 
sented by the department of public works. That department had acted 
as a court and had granted certain rights. Thereafter and in the review 
proceedings it was interested only in assisting the court to make such 
judgment in the premises as would be just and right. It represented 
only the public interest.” 


As to whether a decision such as the foregoing is to be deemed 
applicable to Section 16 of the Radio Act, the writer expresses no 
opinion. 

In several broadcasting cases it has been contended by the Com- 
mission that the appeal becomes moot after the lapse of the maxi- 
mum period for which the Commission could have issued a license, 
i. e., three months. For example, in the General Electric Company 
case, the appeal complained of a denial of a renewal application, 
the renewal license covering the period of three months commencing 
November 11, 1928. If the Commission had granted the application, 
the most appellant would have received was a licensé expiring 
February 11, 1929, at which time the Commission would have had 
again to pass upon a new renewal application and determine whether 
public interest, convenience or necessity would be served by granting 
it. On February 21, 1929, the Commission filed a written motion to 
dismiss on this ground; this motion was overruled by the necessary 
implication of the judgment. Similar motions were made in other 





115a 1927, 254 Pac. 245. A number of cases are therein cited and 
discussed. 

115b. The cases relied upon by the Commission in support of its mo- 
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U. S. 147; Cheong Ah Moy v. U. S., 113 U. S. 216; California v. San Pablo 
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appeals then pending and in one of them ™** the Court passed ex- 
pressly on the point, saying: ’ 


“It is argued on behalf of the Commission that this appeal presents 
a moot question because of the fact that the Commission may not issue 
a license for a longer period than three months, and that, if the Com- 
mission had issued the renewal license which appellant applied for, such 
license would long since have expired according to its own terms. It is 
argued that, since the period for which the license might have been 
issued has expired, this appeal has become moot, and should be dismissed. 
We do not agree with this contention. Such an interpretation of the 
act would practically nullify the right of appeal granted by Congress in 
such cases, for it is rarely possible for a station to secure a decision 
upon such an appeal within three months after the right of appeal 
accrues. This fact was of course well known to Congress when the 
statute was enacted. Moreover the relief sought by an applicant for 
renewal is not limited to the issue of a license for three months only, 
but includes a continuing right to apply thereafter at proper times for 
successive renewals thereof. The statutory appeal accordingly con- 
templates the restoration to the appellant, if his claim be sustained, of 
the continuing right to make such application to the Commission as he 
would have enjoyed had his application first been allowed. We feel 
justified therefore in entertaining the appeal. Southern Pacific Terminal 
Co. v. Interstate Commerce Commission, 219 U. S. 498, 31 S. Ct. 279, 
55 L. Ed. 310.” 


In a previous subheading the writer has expressed his opinion 
that, so far as the subject matter of appeals is concerned, the Court 
of Appeals has power to pass on regulations of the Commission 
and either to uphold them or to invalidate them.**® 

To what extent may the Court of Appeals, being an adminis- 
trative tribunal, pass on questions of law, and particularly on ques- 
tions of constitutional law? In logic, it is submitted, there is only 
one limitation: where the fundamental validity of the Radio Act 
of 1927 is attacked. In the earlier cases, the claim was regularly 
made that the Act was unconstitutional as a violation of the Fifth 
Amendment ;"7 the Commission made the point that an appellant- 
applicant, having proceeded both before the Commission and the 
Court of Appeals under the provisions of that law, could not be 





(Fla.) 32 So. 926; State ex rel. Vann v. Martin, (Fla.) 36 So. 362; Galvin 
v. Davidson, (Fla.) 37 So. 575; Yent v. State, 63 So. 452; Agee v. Cate, 
(Ala.) 61 So. 900; State ex rel. Kern v. Owens, (Ind.) 91 N. E. 562; State 
ex rel. McClanahan v. Noftzger, (Ind.) 91 N. E. 562. 
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116. General Electric Company v. Commission, 31 F. (2d) 630; Carrell 
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117. General Electric Company v. Commission, supra; Technical Radio 
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heard to question its validity.“® The Court did not pass on the 
contention, but upheld the Act as valid. 

There is no reason, however, why the validity of particular 
sections, not affecting the entire act, may not be adjudicated by 
the Court of Appeals. If a licensee were refused a renewal of 
license by reason of the drastic provisions of Section 13, he should 
be able to attack the section on appeal. If an application is denied 
as the result of the Davis Amendment (Section 5 of the Amendatory 
Act of March 28, 1928), the validity of the amendment should be 
open to question on appeal. 

May the Court of Appeals enter judgment against an appellant 
giving him less than he was accorded by the Commission? To 
illustrate, suppose that in the Great Lakes Broadcasting Company 
case, WLS alone had been involved; that, having 5/7 time, it ap- 
plied for full time and was denied by the Commission; on appeal 
may the Court of Appeals decrease it to 1/2 time, or to no time 
at all? In such a case, the writer believes that, since the Court’s 
revision is confined to the points set forth in the reasons of appeal, 
the Court should not be considered to have such power. Is the 
situation changed jurisdictionally by the fact! that WENR and 
WCBD were also appealing? At best, the Court’s decision seems 
doubtful to the writer. 

Stay Orders: This subject is closely related to that discussed 
under the preceding subheading. Manifestly the Court of Appeals 
has no greater power with respect to stay orders than it has with 
respect to its final judgments. Yet, whereas the Court has not yet 
entered any final judgment adversely affecting a party which had 
not voluntarily submitted to the Court’s jurisdiction, it has not ob- 
served the same limitations with regard to stay orders. 

The Court’s power to issue these orders has been one of the 
most bitterly contested issues raised under Section 16. The first 
attempt to obtain such an order was in an early appeal which was 
later voluntarily dismissed ; the motion was denied.“® The next at- 
tempt was in the General Electric Company case, wherein a stay 
order was granted on November 9, 1928, the same day the appeal 
was filed.’*° It ordered 


“that a stay be, and the same is hereby, granted, and that until the 
further order of the court Radio Station WGY of the applicant-appel- 


118. Wall ‘ Parrott Silver & Copper Co., 244 U. S. 407, 411; Hirsh v. 
Block, 50 App. D. C. 56, 267 Fed. 614, and cases therein cited. 

119, People’s Pulpit Association v. Commission, No. 4619. U. S. Daily, 
July 13, 14, Aug. 1, 1927. 
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lant be, and it is hereby, permitted to operate full time on channel 790 
kilocycles.” 


A motion by the Commission to set aside the stay order was argued 
in briefs of the parties and orally, but was never passed on. Under 
the peculiar facts of the case, however, the stay order did not affect 
any third parties. 

The next stay order was issued on December 7, 1929, in the 
Short Wave Appeal. The petition for the order, which had been 
filed on June 24, 1929, was followed by extensive briefs and by 
oral argument on the petition.’2*, This stay order, which was se- 
cured by one of the three appellants (Intercity Radio Telegraph 
Company and its affiliate, Wireless Telegraph & Communications 
Company), after brief preliminary recitals, ordered 


“that during the pendency of these appeals, or until the further orders 
of the court herein, no permits or licenses shall be granted or issued by 
the Federal Radio Commission to other applicants for so many of the 
available frequencies requested by appellants as to reduce the remaining 
number of available frequencies below the number sufficient to give 
effect to the decision of this court herein should it be held by the court 
that appellants’ applications should have been granted.” 


In the domestic high frequéncy band alone, as has already been ex- 
plained, the Commission’s decisions had disposed of all but one of 
the channels, but pending the Court’s decision on the petition for 
stay order it had withheld issuance of permits or licenses to the 
successful applicants (only one of which, R. C. A. Communications, 
Inc.) was an appellant in the Short Wave Appeals. The stay order 
was so broad in its terms, however, that it, in view of appellant’s 
applications, seemed to cover also the transoceanic high frequency 
and the low frequency band, with the result that thereafter the Com- 
mission withheld issuance of licenses covering transoceanic high 
frequency channels to persons who had completed construction of 
stations under construction permits issued as early as August 1, 
1928. A motion by the Commission for clarification of the stay 
order was denied.’”” 

Thereafter the Commission, construing the stay order to pro- 
tect only the appellant upon whose petition it was granted, took 
action by which it issued construction permits and licenses covering 
approximately two-thirds of the channels awarded to each of the 
successful applicants, but conditioned the instruments upon the 
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ultimate judgment of the Court of Appeals.4** During the course 
of the delivery of these instruments, after part of them were in the 
hands of successful applicants, a second appellant (Mackay Radio 
& Telegraph Company), without notice, secured a second stay order, 
holding up delivery of the remainder.’** The third appellant fol- 
lowed with another petition for a stay order in which it sought to 
force the Commission to re-possess itself of the licenses and permits 
already delivered.’ This third stay order was granted but the 
Court declined the additional relief requested.’** A later attempt 
was made without success to secure mitigation of the terms of the 
order with respect to one of the concerns adversely affected.!?" 

Several other stay orders have been issued since the one of 
December 7, 1929, in the Short Wave Appeals, all in cases involv- 
ing broadcasting stations. In one case a stay order was granted 
on the petition of a station which had been respondent to another 
station’s application for modification before the Commission ;!* in 
another case of the same character a petition was refused.’”* Refer- 
ence has already been made to the stay orders secured by WHAS 
and KYW to prevent changes in their assignments proposed by 
General Order 87; and to the stay orders secured by WGBS and 
WICC respectively from the Court of Appeals and from the United 
States District Court in Connecticut, in their controversy over the 
channel of 600 kc. 

The Court’s power to issue stay orders adversely affecting 
parties not before it raises the same question as that discussed under 
the preceding heading and need not be further considered. An 
equally important question is: has the Court any power to issue 
stay orders at all? 

Section 11 of the Act creating the Court of Appeals gives it 


“power to issue all necessary and proper remedial prerogative writs in 
aid of its appellate jurisdiction.”*° 

Writs of mandamus, certiorari, prohibition, supersedeas and injunc- 
tion have all been considered as within the authority conferred by 





123. Ibid., Feb. 26, 27, 1930. 
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the statute."** The Commission has urged, however, that the statute 
(which creates the Court as a judicial tribunal and governs its 
powers as such) should not be extended to apply to the special ap- 
pellate jurisdiction of an administrative character conferred upon 
it by Section 16 of the Radio Act of 1927; that, in accordance with 
the doctrine of cases already cited above,’*? the Court’s powers must 
be found expressly stated in Section 16, and that, since Section 16 
confers no authority to issue stay orders, the Court does not have 
that authority. It is undoubtedly true, as contended by the appellants 
who have sought stay orders, that, for appeals from decisions of 
the Commission to have any substantial value, it is frequently nec- 
essary to preserve the status quo. Whether Congress made ade- 
quate provision to meet the necessity is, of course, another question. 

The Radio Act of 1927 gives the reviewing court no power to 
issue licenses. The Commission contends that this is precisely what 
was accomplished by the stay orders entered in the General Electric 
Company (WGY), the Northwest Broadcasting System, Inc. 
(KJR), and the General Broadcasting System. Inc. (WGBS) cases. 
The Radio Act forbids, under heavy penalties imposed by Section 33, 
any person to engage in radio communication except under and in 
accordance with a license from the licensing authority (i. e., the 
Commission). Ordinarily a stay is not conceived to be applicable 
to a self-executing decision such as a refusal by the Commission 
to grant an application for renewal of license. 

Effective date of Commission’s dectsion: The notice of appeal 
must be filed “within twenty days after the decision complained of 
is effective.” Compliance with this requirement manifestly is a 
jurisdictional prerequisite. 

The construction of this provision is in a state of uncertainty. 
In the General Electric Company case, the holding seemed to be that 
the effective date of a denial of an application for renewal of license 
is the first day of the succeeding license period,’** which in that case 
was November 11, 1928. The Commission’s decision on the ap- 
plication was actually made on October 12, 1928 (pursuant to a 
tentative reallocation effective November 11th), and two appeals 
were taken therefrom, one on November 9th and the other on No- 





131. King v. Nuckols, 38 App. D. C. 441; Gritts v. Fisher, 37 App. 
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vember 30th (the second being the result of a motion by the Com- 
mission to dismiss the first). The Court’s opinion suggests that the 
first appeal may have been premature.'** 

Later, however, in three cases'** the Court sustained motions 
by the Commission to dismiss for failure to file the notice within the 
prescribed 20-day period. Two of these clearly raised the same 
point: the appeals were from denials of applications for renewal of 
license and were filed within 20 days of the beginning of the suc- 
ceeding license period, but not within 20 days of the dates of the 
Commission’s actual decisions. While the Court’s actions were not 
accompanied by opinion, the only ground for dismissal urged by 
the Commission’s motions was failure to file within the 20-day 
period. The same point is involved in a case now pending before 
the Commission. 

It makes very little difference (so far as renewal applications 
are concerned) which construction of Section 16 is adopted, but it 
is desirable that the point be determined. Logic seems to lie on the 
side of calculating the period from the date of the Commission’s 
decision, unless the Commission itself specifies a later date as the 
effective date. The word “effective” was used in Section 16 ap- 
parently to meet the requirements of the procedure prescribed for 
revocation of licenses in Section 14; it has no particular significance 
when applied to decisions on applications for license, etc. Yet, in 
view of the present practices of the Commission, the construction 
adopted in the General Electric Company case will help to relieve 
applicants from injustices which they have constantly suffered 
because of the Commission’s frequent failure to make known its 
decisions in any formal manner for days and even two or more 
weeks after the decisions are actually made. In the case of an ap- 
plicant living on the Pacific Coast, notice of the Commission’s de- 
cision may not reach him until too late to perfect an appeal.’** On 
the other hand, the construction adopted in the General Electric Com- 
pany case would be difficult to apply to decisions on applications for 
construction permits or for licenses. 





134. 31 F. (2d) 630. 

135. By-Products Coal Co. v. Commission, No. 4984; Burton Coal Co. v. 
Commission, No. 4985; Wilmington Transportation Co. v. Commission, No. 
5118, U. S. Daily, Nov. 19, 1929, Dec. 27, 1929. A motion for reconsideration 
was filed in the first two cases and was denied. U. S. Daily, Dec. 2, 1929. 
The writer is not certain whether in the third case the appeal was too late 
under any construction of the statute. 
136. This happened in the Wilmington Transportation Co. case. 
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Notice of Appeal and of Reasons Therefor: Service Thereof. 
No holding has yet been made with regard to the form or contents 
of notices of appeal or of the statement of reasons which must ac- 
company them. In practice, the documents actually filed have varied 
extremely, from very short informal'*®* statements, unsworn to, to 
long argumentative statements under oath. 

In the writer’s opinion, the notice of appeal should consist 
simply in a brief statement that an appeal is thereby taken from 
a specified decision of the Commission under Section 16 of the 
Radio Act of 1927, and the decision should be described sufficiently 
to meet the jurisdictional requirements of the section. The descrip- 
tion should include (a) a characterization of the decision as a re- 
fusal of an application for construction permit (or license, etc., 
as the case may be), or a revocation of license; (b) the date on 
which the decision was effective, and (c) a reference to the Com- 
mission’s hearing-docket number (when there has been a hearing) 
under which the proceedings were had; otherwise, to the Commis- 
sion’s file numbers of the applications or licenses. The last, while 
perhaps not essential, will serve to avoid misunderstanding as to 
what decision is in question. 

The statement of reasons may be confined to an enumeration 
of respects in which the Commission is claimed to have erred, 
analogous to an assignment of errors. Following the analogy of 
rules applicable to assignments of errors, general claims (such as 
that the decision did not serve public interest, convenience or ne- 
cessity) run the danger of being held insufficient, and the claims 
should therefore be as specific as the nature of the case permits. 
In order to present an intelligible statement on appeal, it is frequently 
advisable to preface the enumeration of reasons with a brief descrip- 
tion of the nature of the case; this has been done in a number of 
the appeals heretofore taken. Care should be taken, however, to 
confine statements of fact to matters which will ultimately appear 
from the record sent up by the Commission, at least in cases where 
a hearing has been held. In cases where no hearing has been 
held, the appellant’s statement has been used as the vehicle for a 
long pleading setting up facts which will not appear in the Com- 





_ 136a. The most extreme case of informality which has come to the 
writer’s attention is that of Lannie W. Stewart v. Commission, No. 5158, 
and Chicago Federation of Labor v. Commission, No. 4989, both of which 
were voluntarily dismissed. 





24, 2. 
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mission’s record.’*? Where the line is to be drawn in such cases 
is not easy to determine. The statement of reasons should not, in 
the writer’s opinion, be made to serve as a substitute for the taking 
of additional testimony under the provision therefor in Section 16. 
If, in such cases as the General Electric Company case, the Court 
would confine itself to remanding the case for hearing where op- 
portunity for hearing has improperly been denied by the Commis- 
sion, neither appellant nor the Commission would be under the 
temptation of attempting to set forth elaborate cases on the facts 
in their documents filed with the court, and can safely restrict them- 
selves to statements sufficient to reveal the legal questions involved. 

In cases where an appellant has sought to attack decisions of 
the Commission granting applications of others, the decisions have 
been specifically referred to in appellant’s statement of reasons and 
have been alleged to be erroneous for specified reasons.1*** Where 
this is not done, it seems likely that appellant will be held to have 
foreclosed himself from attacking such decisions, the Court’s re- 
vision being confined to the reasons for appeal. 

In all but one*** of the appeals thus far decided, the statements 
of reasons have been accompanied by affidavits of the truth of the 
allegations therein contained. The writer believes that an affidavit 
is not necessary. A petition for stay order, however, should be 
supported by affidavit and, if the statement of reasons is used as 
the basis for such a petition, it should be sworn to. 

Since the statute requires service of a “certified” copy on the 
Commission before filing with the Court of Appeals, notice to the 
Commission should be attached, together with provision for acknow]l- 
edgment of service by the Commission. There should also be at- 
tached a certificate that the copy served is a true copy of the docu- 
ment to be filed.**° For the sake of ultra-caution, some attorneys 
have served copies upon the Commission both before and after filing 
with the Court of Appeals, the second copy being certified by the 





137. The notable example of this was the General Electric Company 
case in which the notice of appeal was accompanied by a long statement of 
reasons under oath, into which were incorporated by reference about 200 pages 
of documents, affidavits and unsworn letters of third parties. A motion by the 
Commission to strike these portions of the document was not passed upon 
by the Court. 

137a. This was done by the several applicants in the Short Wave Cases, 
see footnote 16, supra. 

138. Chicago Federation of Labor v. Commission, not yet reported, U. S. 
Daily, May 9, 1930. 

139. See forms suggested for this purpose by Moncure Burke, Esq., in 
Notes on Practice, Court of Appeals, 2nd ed., Wash., 1928, pp. 104-105, re- 
printed with supplementary forms in this issue of JoURNAL oF AIR Law. 
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Clerk of the Court as a true copy. This, in the opinion of the 
writer, is unnecessary. 

Motions to Dismiss: ‘The Commission has, in many of the 
appeals, filed motions to dismiss and has thereafter filed its state- 
ment of grounds for decision accompanied by a reservation of its 
rights under the motions. There have been involuntary dismissals 
before oral argument in three cases,4*° and one after oral argu- 
ment.**2 In several pending cases the Court has reserved decision 
upon such motions until after argument on the merits.14? Until 
it is determined how much or how little should be incorporated in 
the notice of appeal and statement of reasons therefor, it is difficult 
to reach any conclusion as to when, if at all, a motion to dismiss 
may be determined on the basis of insufficiencies in those docu- 
ments.*** 

In several of the cases, motions to dismiss have been accom- 
panied by typewritten briefs, have been answered by appellants, and 
have been again supported by reply briefs. 

Record Filed by Commission. Section 16 requires that 
“within twenty days after the filing of said appeal the licensing author- 
ity shall file with the court the originals or certified copies of all papers 


and evidence presented to it upon the original application for a permit 
or license or in the hearing upon said order of revocation.” 


Where the Commission has held a hearing, in which all inter- 
ested parties have participated, no particular difficulty arises as to 
what should be included in the record. The evidence heard at the 
Commission’s formal hearings is always transcribed and, together 
with the applications and the decision, constitutes the record on 
appeal. In cases where no hearing has been held, or, if held, has 
not been participated in fully by all interested parties, the proper 
contents of the record are not easy to determine. 

Where no hearing has been held, the Commission has, on oc- 
casions, sent up a record which incorporated such documents and 





140. See footnote 35, supra. 

141. Universal Service Wireless, Inc. v. Commission, not yet reported, 
U. S. Daily, May 8, 1930. 

142. For a general discussion and enumeration of grounds for dismissal 
which may be urged on such a motion, see Burke, Notes on Practice, etc. 
(2nd ed.), Secs. 53, et seq. 

143. Particular notice should be taken of the rule requiring that motions 
should be presented in three ribbon copies and one carbon. Burke, Notes on 
Practice, etc. (2nd ed.), Sec. 22. 
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evidence from its files as it has deemed necessary to meet the con- 
tentions made by appellant in his statement of reasons for appeal. 
This practice, while improper, has been necessary to meet statements 
of reasons which consist in long recitals of fact under oath. 


In cases where a hearing has been held and appellant complains 
of tte Commission’s action in granting another’s application as a 
denial of appellant’s application, the evidence heard in support of 
the successful application may be (as it was in the Short Wave 
Appeals) under an entirely different docket number in the Commis- 
sion’s records in a hearing in which appellant did not participate. 
Or the successful application may have been granted without hear- 
ing, or partly as the result of a hearing and partly as the result 
of informal hearings held by the Commission of which no record 
was kept, or as the result of investigations made by individual mem- 
bers of the Commission, its engineers or its other employes. In 
such cases, no record which the Commission can transmit to the 
Court will truly reflect the facts and grounds upon which the Com- 
mission made the decision on the successful application. 


If the record filed by the Commission is incomplete because 
of omission of specific documents or evidence the defect may be sup- 
plied by the usual suggestions of diminution of record.’ 


Commission's Statement of Grounds for Decision. The Com- 
mission has interpreted the Radio Act as not requiring it to render 
written statements of grounds for decision except in cases where 
appeals are taken from its decisions. Consequently, the statements 
heretofore filed in the Court of Appeals have in each case been 
prepared in response to appellants’ statement of reasons for appeal, 
and have been drawn up by the Commission’s legal division. For 
this reason, they frequently resemble briefs rather than opinions, 
and do not necessarily reflect the reasoning of the Commission in 
reaching its decisions, 


In preparing its statement the Commission is faced with ques- 
tions analogous to those which occur in making up its record, in 
cases where no hearing has been held or where decisions granting 
the applications of others are attacked. In such cases, the statements 
filed are occasionally all there is in the record setting forth the facts 
on which the Commission relies to justify its decision. 





144. For procedure and form to be used, see Burke, Notes on Practice, 
etc. (2nd ed.), Sec. 62. 
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Unfortunately the statements of grounds heretofore filed by 
the Commission are not all available in a form accessible to the 
practicing lawyer, and such as are available must be searched for 
in files of the United States Daily, in the annual reports of the Com- 
mission, and, to a limited extent, in mimeographed form in the 
office of the Secretary of the Commission.'*5 

Additional Evidence. All the law there is on this subject is to 
be to found in Section 16, since the Court has granted only two 
petitions to adduce additional evidence’ and, in these cases and in 
the several cases where it has denied petitions, has not stated its 
reasons for so doing. 

In one case in which such a petition was filed’* the peti- 
tion asked that the Commissioners themselves be required to testify 
as to their decisions and reasons therefor in other cases, which, it 
was claimed, were inconsistent with the decision appealed from.%*’ 
In another case, which was later voluntarily dismissed, appellant 
based a petition on alleged erroneous statements in the Commission’s 
statement of grounds.’** In still another case,’*° the Court reserved 
its ruling on a petition until argument on the merits. 

In cases where the Commission’s decision has been without 
hearing, the question arises as to whether leave to adduce evidence 
may be granted at all. The answer depends on the significance 
to be given to the word “additional.” If in such a case a real issue 
of fact is raised, and a hearing has improperly been refused, the 





145. Two statements are reprinted in full in the 2nd Ann. Rep., pp. 244- 
249 (International Quotations Co., Inc., No. 4828; Bull Insular Lines, No. 
4832) ; excerpts from statements are reprinted in the 3rd Ann. Rep., pp. 31-43 
(Technical Radio Laboratory, No. 4835; City of New York, No. 4898; Car- 
rell, No. 4899; Great Lakes Broadcasting Co., et al, Nos. 4900, 4901, 4902; 
Chicago Federation of Labor, No. 4972; Head of the Lakes Broadcasting Co., 
No. 4976; Baker, No. 5004; By-Products Coal Co., No. 4984; Universal 
Service Wireless, Inc., No. 5005; Intercity Radio Telegraph Co., et al., Nos. 
4987, 4988, 4990, 4991). Statements have been reprinted in full in a number 
of cases in the U. S. Daily from time to time. 

145a. In two of the three first appeals taken from decisions of the 
Commission denying applications, the Commission was granted permission to 
adduce additional evidence. 

146. Bull Insular Lines, Inc. v. Commission, No. 4832, U. S. Daily, 
Oct. 8, 1928. 

147. The denial of applications for point-to-point service, using trans- 
oceanic high frequencies, for the purposes of an individual business as dis- 
tinguished from public correspondence. 

148. Lannie W. Stewart v. Commission, No. 5158. 

149. Westinghouse Electric & Mfg. Co. v. Commission, Nos. 5104, 5105. 
he this case the alleged denial of appellant’s application has been without 
earing. 
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orderly method of obtaining evidence thereon would seem to be to 
remand the case to the Commission with appropriate instructions. 

In fact, in all cases, instead of the Court’s undertaking to hear 
additional evidence or appointing a commissioner for the purpose, 
the taking of the evidence might well be referred to the Commission, 
which is in a better position to accomplish the mission expeditiously, 
to gauge the weight to be given to technical evidence, to supply 
the assistance of its records and its engineering division, and to 
accommodate itself to the convenience of the parties. 

Consolidation of Cases. Frequently two or more appeals will 
arise from the same or from related decisions of the Commission. 
It has regularly been the practice of the Court of Appeals to permit 
such cases to be treated as one proceeding on appeal, whether or not 
any formal motion to consolidate is made or granted. This has 
been true with respect to the record, Commission’s statement, mo- 
tions, briefs, oral argument, and final judgment. Among those cases 
already decided, this was true in the General Electric Company and 
the Great Lakes Broadcasting Co. cases, in neither of which was any 
such motion made. The same is true of the Short Wave Appeals, 
and others now pending before the Court.?®° 


Effect Given to Commission’s Decision. In Technical Radio 
Laboratory v. Commission,’ the Court of Appeals said, in meeting 
appellant’s contentions that the Commission’s decision was contrary 
to the evidence, and that the evidence showed that public interest, 
convenience or necessity would be served by granting appellant’s 
application: 

“On this issue the burden is upon appellant, and this court should 
sustain the Commission’s findings of fact unless they are shown by the 
record to be manifestly against the evidence.” 





150. In Journal Company v. Commission, Nos. 5095 and 5163, a motion 
to consolidate was at first denied because the first appeal was nearing oral 
argument. When it appeared on oral argument that the cases were closely 
related, the Court postponed further consideration of it to the time when the 
second might be heard. In WMAK Broadcasting System, Inc. v. Commission, 
No. 5117, and Onandaga Company v. Commission, No, 5125, a motion by 
appellant in the first case was resisted by appellant in the second, although the 
two decisions grew out of a single controversy. The channel on which the 
two stations divided time was taken from them and awarded to an applicant 
for a new station. The writer does not know what disposition was made 
of the motion. 


151. 36 F. (2d) 111, 114. 
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This rule, however, was not applied in the Great Lakes Broadcasting 
Co. case, where, on the issues between WLS and WENR, there was 
ani exceedingly close balance in the evidence, as is demonstrated, 
inter alia, by the fact that the four Commissioners who heard the 
case, divided two and two in their decision. On account of the 
division in the vote apparently, the Court undertook to decide the 
case de novo on the evidence in the record. 


Costs. In the General Electric Company case, costs were as- 
sessed against the Commission by the Court of Appeals. These 
costs were never paid, and costs have not been assessed against the 
Commission on any of the appeals decided since then. 


Section 16 is silent on the subject of costs. On appeals under 
its provisions, if the Court of Appeals sits as a supervisory adminis- 
trative tribunal, the Commission is not a party in the usual sense 
of the word; it is an inferior tribunal of original jurisdiction. The 
rule that permits assessment of costs against other commissions (as 
distinguished from the assessment of costs against the United States) 
where the Court sits in a judicial capacity in proceedings brought 
to enforce or set aside orders of such commissions, is not, in the 
writer’s opinion, applicable. 

A judgment for costs, furthermore, would seem to be essentially 
an exercise of a judicial function.’™ 


Miscellaneous Matters of Practice. Rule 32 of the Court of 
Appeals provides: 


“The general rules of this Court, regulating the practice thereof, 
and the requirements as to the printing of records and filing of briefs, 
shall apply to appeals under the act for the regulation of radio com- 
munications. Such cases will be placed on the special calendar. After 
the determination of the case, a copy of the opinion and judgment will 
be certified to the lower tribunal, in lieu of a mandate, in the usual 
course,”158 


Just prior to the opening of the October term in the fall of 1929 
the Court rearranged its special docket and since then has proceeded 
with dispatch to hear such cases as were ready for oral argument. 





152. See Tesla Electric Co. v. Scott, 101 Fed. 524. If the court should 
again assess costs against the Commission, seemingly the only way for its 
power to be tested out is for the Commission to refuse to pay. 

153. For an excellent and trustworthy guide to practice in the Court of 
Appeals, see Burke, Notes on Practice, etc. (2nd, ed.). 
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Conclusion. The major defects in the statute seem likely to be 
remedied in the near future by Congress.1°%* The remedying of 





154. See 1930 Communications Com. Rep., Chap V, for a discussion of 
bills now pending in Congress to amend Section 16. These bills propose to 
give all interested parties equal rights to appeal and to participate in appeals, 
and certain of them propose to confine the Court of Appeals to judicial func- 
tions, with provision for review on certiorari by the Supreme Court. 

Note on Extraordinary Remedies. This subject should properly be the 
subject of a separate article, and the writer will confine this note to mention 
of some of the more obvious considerations, without extended discussion. 

Cases now pending before the Supreme Court of the United States 
(White v. Johnson, et al., 29 F. (2d) 113, and U. S. v, American Bond & 
Mortgage Co., 31 F. (2d) 448) on questions certified by the Seventh Circuit 
Court of Appeals, involve the constitutionality of the Radio Act of 1927. In 
both cases, appellants, in addition to attacking the validity of the Act, sought 
to attack decisions of the Commission denying applications for renewal of 
license as having been rendered without due process, not supported by any 
evidence, etc. In both cases appellants had had hearings before the Com- 
mission and had failed to appeal under Sec. 16. The U. S. District Court in 
Chicago held that they could not question the Commission’s decisions under 
such circumstances. In White v. Johnson, appellant instituted suit against 
the U. S. Attorney and the members of the Commission to restrain not only 
enforcement of the penal provisions of the Act but also the Commission’s 
“order.” Since a decision denying an application is self-executing, it would 
seem that there is nothing to restrain with respect to it. The bill was, at 
the outset, dismissed as against the members of the Commission, who de- 
clined to enter an appearance. 

Decisions of the Commission seem likely to be brought into question in 
several ways other than on appeals under Sec. 16, e. g., by mandamus or 
injunction directly against the members of the Commission, by injunction 
against stations benefiting from decisions of the Commission rendered with- 
out notice or hearing to the party aggrieved, and, in isolated cases, perhaps 
also against U. S. Attorneys to restrain enforcement of penal provisions of 
Sec. 32 for violation of regulations of the Commission alleged to be invalid. 
What decisions may be questioned in this manner depends not only on the 
validity of Sec. 16 but also on what are found to be appealable decisions under 
Sec. 16 and on whether, if a decision in a particular case is appealable, the 
appeal furnishes an adequate remedy, e. g. (whether appellant has the right 
to a stay order.) Prentis v. Atlantic Coast Line, 211 U. S. 210; Glove News- 
paper Co. v. Walker, 210 U. S. 356; Keokuk ¢ Hamilton Bridge Co. v. Salm, 
258 U. S. 122; Palmolive: Co. v. Conway, 37 F. (2d) 114; Ti C. Hurst v 
Federal Trade Commission, 268 Fed. 874; Snelling v. Whitehead, 268 Fed. 712. 
In Technical Radio Laboratory v. Commission, 36 F. (2d) 111, 114, the Court 
of Appeals said: 

“A hearing upon notice and an appeal to this Court are 
allowed in case of a refusal. The validity of such a refusal 
may also finally be tried upon proper issues in other forums.” 

The kinds of decisions which may prove to be not appealable under Sec. 
16 have been sufficiently covered in the above article, in which mention has 
been made of two of the cases now pending in which suit for injunction has 
been instituted: Sjtromberg-Carlson Telephone Mfg. Co., v. Saltzman, et al. 
(Sup. Ct. Dist. of C. Equity No. 51325) in which complaint is made of a 
shift in frequency to one on which another station will cause interference, 
without notice or hearing, and of the Commission’s General Order 87; and 
General Broadcasting System, Inc. v. Bridgeport Broadcasting System, Inc., 
D. C., D. of Conn., in which suit is brought against another station to restrain 
it from operating on the channel used by plaintiff. There are two other cases 
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some of the important defects in its administration will rest with 
the Commission, and, it failing, with the Court of Appeals. 
After all, the function exercised by the Federal Radio Com- 
mission is primarily that of a licensing authority. It determines 
who shall and who shall not have licenses, under the broad test of 
“public interest, convenience or necessity.” The United States is, 
so far as the writer knows, the only country in the world in which 
an extensive body of law is being built around the exercise of this 
function. In most of the other important countries, radio com- 
munication (including broadcasting); ig largely under the direct 
ownership or control of the Government, and in such countries there 
is no need or occasion for elaborate rules and a multiplicity of de- 
cisions to govern the choice of a few licensees from a large body 
of applicants. The American system of allowing radio communica- 





pending of a similar nature. In Baltimore Radio Show, Inc. (WFBR) v. 
Baltimore Broadcasting Corporation (WCBM) and Federal Radio Commis- 
sion, the U. S. District Court at Baltimore issued, on May 24, 1930, an order 
restraining WCBM from operating on 1210 kc. or on any frequency other 
than its former channel of 1370 kc. This was followed by a similar order 
against the Commission issued by the Supreme Court of the Dist. of Col. 
WFBR operates on 1270 kc. and alleges that the 60 kc. separation would 
cause ruinous interference. The shift had been made without notice or hear- 
ing to WFBR. In many respects the facts of the case resemble Tribune Co. v. 
Oak Leaves Broadcasting Station, Inc., (Cir. Ct., Cook County, Ill., No. B- 
136864, Nov. 20, 1926, unreported, Cong. Rec. Vol. 68, pp. 216-219, Zollmann’s 
Cases on Air Law, p. 298), in which the separation complained of was 40 kc. 
The other case pending is Don Lee (KHJ) v. Saltzman, et al. (Sup. Ct. 
Dist. of C., Equity No. 51466), in which injunction is sought to restrain com- 
mission from authorizing KGA, Spokane, Wash., to operate on the channel 
(900 ke.) used by KHJ, Los Angeles. The shift was threatened without 
notice or hearing to KHJ, a temporary restraining order, was issued on May 
26, 1930, U. S. Daily, May 27, 1930. See Frost v. Corporation Commission, 
278 U. S. 515; Ohio Valley Water Co. v. Ben Avon, 253 U. S. 287. 


Occasion for mandamus may arise if the Commission refuses to take any 
action at all on an application (in which case it may presumably be required 
to take action but not to render a particular kind of decision), or if, having 
found that public interest, convenience or necessity, will be served by granting 
an application, it refuses to issue or deliver the license or permit applied for. 
Such situations may easily arise as a result of stay orders issued by the 
Court of Appeals. See cases cited in footnote 18 in the above article. It 
does not seem logical that in case the Commission has made such a finding 
it should be considered free for an indefinite period to change its mind, or 
that the rule of such cases as Wilbur v. U. S. ex rel. Kadrie, Adv. Ops. 1929- 
1930, p. 433, should be considered applicable. 

In a case where a decision of the Commission is appealable and an appeal 
is taken and decided by the Court of Appeals adversely to appellant, may the 
latter, by appropriate proceeding against the Commission, raise the questions 
of law which are usually permitted to be raised in attacks upon decisions of 
administrative tribunals? Under the Supreme Court’s decision in the General 
Electric Company case, since the Court of Appeals, like the Commission, is an 
administrative tribunal, its decisions should be open to question in this man- 
ner. The Court of Appeals seems to recagnize this in the Technical Radio 
Laboratory case, supra. See Philadelphia Co. v. Stimson, 223 U. S. 605 
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tion to be conducted by private enterprise seems to have demonstrated 
its superiority ; at any rate, it is in accord with prevailing American 
institutions and traditions. Radia communication, however, has 
introduced a relatively new problem into jurisprudence, which has 
its roots in the inexorable scientific fact that the number of persons 
who may simultaneously engage in radio communication is rigidly 
limited by the laws of radio physics. There are not sufficient avail- 
able facilities to permit free play and an open door to all private 
enterprises that wish to enter the field. Consequently a method 
has had to be devised for choosing a few out of many. This method 
should meet the fundamental tests of due process of law so that 
the many will have their opportunity to be heard and the few who 
are chosen and invest their money will be protected. The method, 
however, must not be permitted ta become so complicated with 
technicalities, delays and red tape as to constitute a constant burden 
to the licensees engaged in the business of radio communication 
or to deprive them of the sense of stability and security (condi- 
tioned on good service) which they need fully as much as, and 
probably more than, persons engaged in other kinds of business. 











AIRCRAFT PASSENGER TICKET CONTRACTS 


Joun K. Epmunps* 


The tremendous growth of the aviation industry has given rise 
to numerous problems concerning the duties, rights, and liabilities 
of carriers of passengers by air. In the carriage of passengers, the 
regular companies have found it desirable to include, in their tickets, 
certain provisions concerning the liability of the company in case of 
injury to passengers. This has been rendered desirable, in part, by 
the lack of legislation governing the subject.1. For some time, the 
provisions in these contracts were as varied as the number of com- 
panies offering tickets, but recently? there has been a movement to- 
ward uniformity which has culminated in the proposed uniform pas- 
senger contract.’ 

It is the purpose of this article to consider the provisions of 
some of these contracts and, especially, those of the uniform con- 
tract, including, also, a discussion of the question of limitation of 
carrier liability for injury to revenue passengers carried. For the 
purpose of this discussion, it will be assumed that these regular com- 
panies are engaged in a common carriage business.‘ 





*Mr. Edmunds is a graduate student in Northwestern University Law 
School, and this article is part of a thesis to be submitted toward the re- 
quirements of a master’s degree. : 

1. The report of the Department of Commerce, Aeronautics Branch, 
Aeronautics Bulletin, No. 18, revised to Sept. 1, 1929, reveals that, with 
three exceptions (Alabama, Georgia, and Oklahoma) every state in the Union, 
the District of Columbia, Alaska, Hawaii and the Philippine Islands, have 
passed legislation of some sort regulating aircraft. But, of these, Alaska, 
District of Columbia, Philippine Islands, and twenty-three states make no 
mention of liability whatever. Those states which have adopted the uniform 
law proposed by the American Bar Association are in no better position since 
this uniform law contains no provision with respect to carrier liability for 
injury to passengers. (See sections 5, 6 and 7.) Three states (Arizona, 
Connecticut, and Pennsylvania) definitely provide for such liability when 
the injury is due to negligence, while two other states (Louisiana and Vir- 
ginia) deal with the matter through the medium of insurance—either in the 
act governing aviation or in other legislation. 

2. See the report of the Committee on Uniform Ticket Contract and 
Standard Ticket Forms, of the American Air Transport Association; J. W. 
Brennan, chairman, R. A. Bishop, Col. L. H. Brittin, Howard Wikoff, counsel, 
and Winsor Williams, manager. 

3. See 1 Journat or Am Law, 228, for report of the committee on uni- 
form contract. 

A. .The Committee of the American Air Transport Association, an or- 
ganization which includes twenty-two air carriers, in its recent report urging 
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While the legislatures of the great majority of the States and 
territories have studiously avoided the matter of liability of air car- 
riers for injuries to passengers, the air transport companies them- 
selves have, for the most part, not been idle. Most of them have 
definitely denied all liability for injury to passengers. 

A typical example of this is to be found in the contract pro- 
visions of the ticket used by the Transcontinental Air Transport 
Company.® In signing the contract, the purchaser expressly agrees 
as follows: 


1. The holder of this ticket agrees that this ticket represents merely 
a personal license and is revocable at the will of the Company, upon 
refund of the purchase price therefor, without further liability to the 
Company. 

2. The user of this ticket agrees to observe the rules and regula- 
tions of the Company and to obey the instructions of its agents and 
employees. 

3. The user of this ticket agrees that the Company, in the perform- 
ance of the transportation covered by his ticket, is not a common carrier 
for hire and/or liable as such, but is a private carrier; and that the 
Company shall not be liable for injury or death to the person or loss 
or damage to the property of the said user caused in any manner 
whatsoever, whether attributable to negligence or not,® occurring during 
and/or arising out of the performance, or failure of performance, of 
the transportation for which this ticket is issued. 

4. The user of this ticket agrees that the Company shall not be 
liable for any loss or damage caused by the delay or failure of aircraft 
to depart from any point or arrive at any point, according to any 
schedule, agreement, or otherwise. 

5. The user of this ticket agrees that the Company may cancel the 
trip or any part thereof and land and discharge him or her whenever 
and wherever it deems fit, upon refund of that part of the fare equal 
to the unusued portion of this ticket, without further liability to the 
Company. ¥ 

6. Any and all authorized sellers of this ticket act as the agent or 
agents of this Company only and not as the agent of any railroad 
company. 

7. The above rules and conditions are binding, also, upon the 
heirs, and/or personal representatives, and/or anyone claiming through, 


the user of this ticket. 
This ticket contract is open to serious criticism. In the first 





the adoption of the uniform ticket stated: “There is hardly a company that 
has submitted its ticket form to your committee that is not, in the opinion 
of a majority of the committee, a common carrier and would be adjudicated 
such in any supreme court of the land.” See, also, North American Accident 
Insurance Co. v. Pitts, 213 Ala. 103 (1905) and Brown v. Mutual Life Ins. Co., 
8 F. (2d) 996 (1925). 

5. Cited in full, 1 Jour. Arr Law, 36-37. 

6. Italics ours. 
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place, the company cannot avoid its status as a common carrier by a 
stipulation in its contract to the effect that it is a private carrier, and 
the fact that the passenger agrees makes no difference.” Again, the 
third provision of the contract purporting to exempt the carrier from 
all liability whatsoever, whether resulting from negligence or not, 
would not, in the opinion of the writer, be upheld by any court in 
the United States, because of public policy."* The fifth provision— 
relative to landing and discharging of passengers—will no doubt be 
upheld providing the landing and discharge of passengers in rea- 
sonably necessary and that the place and manner of discharge are 
also reasonable, but only if reasonable. 

Companies using tickets with such contract provisions are no 
doubt of the opinion that even if the provisions are not upheld by 
the courts, they may at least aid in getting a less unfavorable de- 
cision. It is believed that this position is unsound, and that the 
provisions will militate against, rather than aid, the securing of a 
decision favorable to the carriers.® 

The use of ticket contracts purporting to exempt the carrier 
from all liability for injury to passengers is not confined to the car- 
riers operating in the United States. They were used in Europe for 
some years before being adopted here. The following is an extract 
from the general conditions regarding air transportation of the ticket 
contract used by the German Luft Hansa :® 


7. The Railroad Co. v. Lockwood, 84 U. S. 357 (1873). 

7a. The Railroad Co. v. Lockwood, supra; Powell v. Union Pacific R. 
Co., 255 Mo. 420 (1914); Coleman v. Penn. R. Co., 242 Pa. 304 (1913); 
Davis v. Chicago, etc., R. Co., 93 Wis. 470 (1896). 

8. In a letter from Mr. Tex Marshall, Vice-President and General 
Manager of the Thompson Aeronautical Corporation, addressed to Mr. Win- 
sor Williams, Manager, American Air Transport Association, the former 
says: “As a matter of fact contracts were used on railway tickets for many 
years and it was actually found that if anything the contract prejudiced the 
court against the transport company because it more or less seemed to be a 
safe-guard against a known weakness or other defect known to the transport 
company in their organization or equipment. Furthermore, we have been 
told that in no instances did it prove of material assistance in preventing a 
fair judgment against a transport company.” 

9. AuszuUG AUS DEN “ALLGEMEINEN BEFORDERUNGSBEDINGUNGEN FUR DEN 
PASSAGIERLUFTVERKEHR.” 

Jeder Fluggast muss im Besitze eines giiltigen Flugscheines sein. Der 
Flugschein hat nur fiir den Tag und die Person, wie angegeben, Geltung. 

Wird auf einen Flugschein einer Luftverkehrsgesellschaft die Befor- 
derung durch ein Flugzeug einer anderen oder mehrerer anderer Luftverkehrs- 
gesellschaften ausgeftihrt, so sind die Ausfithrenden jeweils allein Vertrags- 
gegner. 

Ein Anspruch auf Ersatz eines Schadens—gleich, aus welchem Rechts- 
gtunde—der sich aus der Teilnahme am Fluge und der Benutzung des Zu- 
bringerdienstes ergibt, gesteht weder gegeniiber der Luftverkehrsgesellschaft, 
ihren Angestellten, den Unternehmungen und den Personen, deren sie sich 
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Every passenger by air must be in possession of a valid air ticket. 
This air ticket is good only for the day and for the person specified 
on the ticket. 

If a ticket of the air transport company provides for transportation 
by an airplane of another company or several other companies, these 
companies are alone responsible. 

A right of action for damages, regardess of the legal grounds, 
which arises out of participation in the flight and the use of the services 
given, exists neither against the air company itself, its employees, the 
enterprises and the persons who serve toward the performance of their 
obligations, nor against the agencies. Personal and baggage insurance 
may be obtained at the agencies and from the commander of the aircraft. 

One may enter and leave the aircraft only after obtaining per- 
mission from the commander of the aircraft. The entrance doors may 
not be opened by the passengers. 

Furthermore, all “General Conditions Regarding Air Transporta- 
tion” which are posted in the hangars and agencies are binding and 
serve to enlarge upon the foregoing rules and regulations. 

* * * * * 


The exclusive General Air-Passenger Accident Insurance between 
the German Luft Hansa Corporation and the Alliance and Stuttgart 
Company Insurance Corporation is valid only when the air-passenger 

1. Has paid in full for his ticket, or has paid the premium before 


entering upon the flight, and 

2. Has made the flight in a plane operated by the German Luft 
Hansa Corporation, the German-Russian Air Transport Com- 
pany, or the Austrian Air Transport Corporation. 

If the flight is made in another aircraft, the passenger, if he wishes 





zur Erfiillung ihrer Verbindlichkeiten bedient, noch gegeniiber den Agenturen, 
ee Gepackversicherungen sind in den Agenturen und Flugleitungen 
erhaltlich. 

Das Besteigen oder Verlassen des Flugzeuges darf erst nach Aufforderung 
durch die Flugleitung erfolgen. Die Einsteigtiiren diirfen von den Mitreisen- 
den nicht gedffnet werden. 

Im itibrigen finden die in den Flughafen und Agenturen aushangenden 
“Allgemeine Beforderungsbedingungen fiir den Passagierluftverkehr” Anwen- 
dung, durch die auch die vorstehenden Bestimmungen erganst werden. 

Die zwischen der Deutsche Luft Hansa A. G., und der Allianz und Stutt- 
garter Verein Versicherungs A. G. abgeschlossene ‘Allgemeine Fluggast-Unfall- 
versicherung gilt nur, wenn der Fluggast 
1. den Flugschein voll gezahlt oder vor Antritt des Fluges die darauf ent- 

fallende Pramie entrichtet hat und 
2. DEN FLUG MIT EINEM FLUGZEUG AUSFUHRT, DAS VON DER DeutscHE LurtT 

Hansa A. G., DER DEUTSCHE-RUSSISCHE LUFTVERKEHRSGESELLSCHAFT OD. 

D. OsTEREICHISCHE LuFTveRKEHRS A. G. BETRIEBEN WIRD. 

Wird der Flug mit einem anderen Flugzeug durchgefithrt, so muss der 
Fluggast, sofern er versichert sein will, auf seine Kosten hier fiir eine beson- 
dere Versicherung nehmen. 

Versicherungsleistungen und Bedingungen kénnen bei allen Flugleitungen 
der Deutsche Luft Hansa A. G. eingesehen werden. 

Auskiinfte dariiber, inwieweit allgemeine Fluggast-Unfallversicherungen 
auch bei anderen Luftverkehrsgesellschaften bestehen, erteilen die Flugleit- 
ungen und Agenturen. 
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to be insured must obtain (a) special insurance (poiicy) at his own 
expense. 

Insurance rates and stipulations, etc., can be examined at all offices 
of the German Luft Hansa. 

Information regarding general air passenger accident insurance in 
relation to other companies, as well, may be had from the aircraft com- 
manders and at the agencies. 


The views of the German courts with respect to the validity of 
such contracts exempting the carrier from all liability for injuries to 
the passenger are in direct conflict.’° 

Other air transport companies in the United States, while not 
attempting to exempt themselves from liability altogether, have in- 
serted in their contracts certain provisions limiting their liability to 
definite amounts. Among these are the Boeing Air Transport Cor- 
poration and the Colonial Airways Corporation. Paragraph 7 of 
the new contract proposed for use by the Boeing Corporation is as 
follows: 


“LIMITATION OF LiaBiILITy. This is a Class A ticket. The fare 
under a Class A ticket is lower than under a Class B ticket. In con- 
sideration of said reduced fare, the passenger agrees that the Company 
shall in no event be liable to said passenger, his heirs or representatives, 
for injury or damage to said passenger in an excess of $25,000.00.” 


The ticket contract used by the Colonial Airways Corporation, 
in addition to the usual provisions concerning the status of the com- 
pany as a private carrier, etc., contains the following provisions re- 
garding liability: 


“6. That the holder voluntarily assumes the ordinary risks of air 
transportation and stipulates that the Company shall not be responsible 
save for its own negligence of duty, and that the liability of the Com- 
pany to the holder hereof or his legal representatives, in case of acci- 
dent resulting in death or physical disability, in any event, and under 
any circumstances, is limited as follows: 


Class A Contract (Minimum rate) Maximum liability $ 5,000.00. 


Class B Contract (Double rate) Maximum liability $10,000.00. 
Class C Contract (Triple rate) Maximum liability $15,000.00.” 


Limitation of liability in consideration of a reduced rate of fare 
has been tried with varying degrees of success in England, Canada, 
and the United States. In the case of Clarke v. West Ham Corpo- 
ration, decided in England in 1909, a municipal corporation owned 
a tramway constructed under statutory powers. In accordance with 





197 (19 me Aircraft as Common Carriers, Carl Zollmann, 1 Jour. Am Law 
ll. 2K. B. 858, 
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a statutory requirement they exhibited in a conspicuous place in 
their tramcars a list of the fares to be exacted, and they appended 
thereta a special notice to passengers stating, as the fact was, that 
the fares charged were less than the maximum authorized charges, 
and that in consideration thereof a passenger was only carried on 
the terms that the maximum amount recoverable from the corpora- 
tion, on account of an injury suffered by a passenger and for which 
the corporation was legally liable, was £25. It was said by the court 
in that case that if the corporation published alternative lists of 
fares, one containing the maximum rates and the other containing 
reduced rates, and gave an option to the passenger to pay either the 
full rate without any condition limiting the liability or the reduced 
rate with such a condition, a passenger electing to pay the smaller 
rate would be bound by the conditions. In delivering the opinion, 
Lord Coleridge said: “It is settled law that a railway company 

may under certain circumstances limit their liability. They 
may, if they please, offer a free pass to a passenger, or permit him 
to travel under conditions which necessarily involve a greater risk 
to himself on payment of a lower fare or none, and call upon him to 
absolve them of their liability in whole or in part ;?? but no case has 
been decided which permits a railway, canal, or tramway, company, 
which has a duty to serve the public at large in the matter of car- 
riage, to limit their liability without giving the passenger the option 
to travel at their risk.”’?° 

In Canada, the validity of a contract limiting or even exempting 
the carrier from liability where the passenger rides for less than 
full fare has been upheld." 

The New York courts seem to follow the English rule that a 
carrier may limit or even exempt itself from liability for injuries to 
the passenger where the passenger rides at a reduced rate of fare. 
In the case of Anderson v. Erie R. Co.,° where a clergyman pro- 
cured a clerical ticket for about one-half of the regular fare and, 
in consideration thereof, expressly assumed “all risk of accidents 





12. McCawley v. Furness Ry. Co., Gallin vy. London & North Western 
Ry. Co., all v. North Eastern Ry. Co. These are cases cited in Clarke v. West 
Ham Corporation, supra. 

13. For other English cases regarding limitation of and exemption from 
liability, see Hood v. Anchor Line (1918) A. C. 837; Cooke v. Wilson (1915) 
85 L. T. (K.B.) 888; Spence v. Laird Line, Ltd. (1915) 41 I.L.T. 193. For 
limitation of liability on workmen’s tickets, see Hearn v. Southern Ry. Co. 
tt 41 T.L.R. 305. Fonseca v. Cunard Steamship Co., 153 Mass. 553 

1 : 
¢ 14. Grand Trunk v. Robinson (1915) A.C. 740 P.C. 

15. 171 N. Y. App. Div. 687, 157 N. Y. S. 740 (1916) (Aff. 223 N. Y. 

277 (1918). 
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and damage to person or property, whether caused by negligence of 
the company or that of its agents or employees or otherwise,” and 
was killed by the derailment of the train resulting from the breaking 
of a defective rail, the court held that his administratrix could not 
recover against the railroad company where it appeared that any 
negligence causing the accident was that of the servants'® of the 
defendant who laid the rails and had charge of the repairing of the 
track.” But, of course, such a ticket is used only by a special class 
of people and is not available to all. There seems to be no case in 
the United States which parallels the facts and holding of the Eng- 
lish case. It is submitted, however, that the offering of an alterna- 
tive rate with greater liability will not be sufficient to permit limita- 
tion of liability for injury to passengers in the United States gen- 
erally, however well the doctrine may be established in the carriage 
of goods.17 From what has been said, a contract such as the Boeing 
Company proposes would be upheld by the English courts and in 
New York, provided the passenger is given the option of paying full 
fare and riding at the company’s risk. The contract of the Colonial 
Airways Corporation, however, which limits liability in cases both 
where the passenger rides at a reduced fare and where he pays the 
maximum fare would probably be held invalid in any court. The 
limitation with respect to Class A and Class B contracts would no 
doubt be held valid in the English courts and in New York, but no 
limitation could be placed upon the Class C contract calling for the 
payment by the passenger of the maximum fare.?® 

In the opinion of the writer, the uniform passenger contract, 
drafted by the Committee of the American Air Transport Associa- 





16. Perkins v. New York Central Rd. Co., 24 N. Y. 196 (1862) as to 
distinction made by the New York courts between negligence of the board 
of directors or managers who represent the corporation itself, for all general 
purposes, and the negligence of other servants, holding that the company can- 
not exempt itself from liability for negligence of the former. 

17. The rule adopted in the overwhelming majority of states is well 
expressed by the court in Walther v. So. Pac. Co., 159 Cal. 769 (1911) as 
follows: “Independent of statutory provisions it is almost universally held 
that any contract purporting to exempt a common carrier of persons from 
liability for negligence of himself or his servants to a passenger carried for 
compensation is void, as being against public policy, and it is immaterial in 
such cases that the attempted limitation on such liability as agreed to by the 
Passenger in consideration of special concessions in the matter of rate of fare 
or other departure from the rules applicable to passengers paying full fare. 
It is enough that there is any consideration for the carriage.” See also Crary 
v. Lehigh Valley Railroad Co. 203 Penn. St. Rep. 525 (1902). 

18. See Bissel v. N. Y. Central Kd. Co., 25 N. Y. 442 (1862), affirmed in 
Mynard v. Rd. Co., 71 N. Y. 180 (1877), see Meuer v. Chi., M. & St. P. Ry. 
Co., 5 S. D. 568 (1894), where such limitation of liability has been provided 
for by statute. 
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tion possesses considerable merit, and is quite likely to receive the 
approval of the courts. It reads as follows: 


“In consideration of the issuance to me of this ticket for transporta- 
tion, I hereby agree as follows: 

“ONE: (1) That said ticket represents a revocable license and 
that the company or companies represented herein may, with sufficient 
causd to it or them, decline to carry me, nad in that event the sole 
responsibility of the company or companies shall be to refund to me, 
through regular channels, the price paid by me for said ticket; (2) 
that if I am accepted as a passenger, I voluntarily assume the ordinary 
risks of air transportation and stipulate that the company or companies 
represented herein shall not be responsible save for its or their own 
neglect of duty; (3) that after the commencement of the flight, I may 
be landed or discharged in such manner and in such place or places as 
the pilot, in his sole discretion, shall see fit, and in that event the only 
responsibility of the company or companies named herein shall be to 
refund to me such proportion of the price paid by me for this ticket 
as the distance between the place of landing and the place of destination 
bears to the whole length of the flight for which this ticket has been 
issued. 

TWO: (4) That this ticket is non-transferable and if presented 
for passage by any person other than myself may be taken up and can- 
celled without refund. (5) The presentation of this ticket and the use 
of it by any person other than myself shall be considered a fraud and 
trespass upon the company or companies. 

THREE: (6) I further agree that the company or companies 
represented herein shall not be liable for any loss or claim arising out 
of delay or failure, for any reason, with or without advance notice, of 
aircraft to depart from any point or arrive at any point according to 
any schedule, agreement, statement or otherwise, nor for any loss or 
damage or injury to any person or property, arising out of such con- 
dition or otherwise, except negligence upon the part of the company 
or companies represented herein. 

FOUR: (7) The air transport company is not responsible beyond 
its own lines and in selling this ticket and checking baggage thereon for 
transportation beyond its own lines, this company acts as agent for the 
other transportation agency or agencies. (8) The liability of the air 
company for loss or damage to baggage and/or personal property is 
limited to the amount of $100.00, unless a higher valuation be declared 
and an additional charge paid therefor. 


In this proposed contract, there is no attempt to exempt the 
carrier from liability for injuries to passengers or to limit such lia- 
bility in any manner where the injury or damage grows out of the 
negligence of the company. This proposed uniform contract has been 
approved by nine’® regular companies, and has been accepted, in 








19. Colonial Airways Corporation, National Parks Airways, Hawaiian 
Airways Company, Ltd., Rapid Air Lines, Northwest Airways, Stout Airways, 
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principle, by many others. Various minor objections have been 
made on the ground that it is better to have no contract at all,?° 
that it leaves no choice to the passenger," and that the contract 
makes no provision for a limitation of liability in consideration of a 
reduced fare.?? 


The provision of the uniform contract that is open to the most 
serious question and which will involve the most litigation is believed 
to be part two of paragraph one: “that if I am accepted as a pas- 
senger, I voluntarily assume the ordinary risks of air transportation 
and stipulate that the company or companies represented herein shall 
not be responsible save for its or their own neglect of duty.” Two 
problems will certainly arise when the courts have occasion to con- 
sider this provision: (1) shall the rules of law governing other com- 
mon carriers, with respect to assumption of risk. be applied to the 
carrier by air? (2) If so, what are the ordinary risks of air trans- 
portation ?28 





Clifford Ball, Inc., Universal Aviation Corporation, Continental Air Services, 
Inc. 

20. This is the position of the Thompson Aeronautical Corporation, as 
expressed in a letter to Mr. Winsor Williams. The letters referred to in this 
article were made available to the writer through the kindness of Mr. Howard 
Wikoff and Mr. Winsor Williams. 

21. This is the suggestion of Mr. John F. O’Ryan, President, Colonial 
Airways Corporation, in a letter of Feb. 18, 1930 to Mr. Winsor Williams. 

22. This is the position of the Boeing Air Transport Corporation, as 
expressed by Mr. A. K. Humphries in a letter of Feb. 26, 1930 to Mr. Winsor 
Williams. 


23. This question was raised M4 Mr. George B. Logan in a letter of 
Feb, 26, 1930 to Mr. Howard Wikoff. Mr. Logan writes as follows: 

“By paragraph (1) of the ticket, you ask the passenger to agree to two 
things, first, to assume the ordinary risks of air transportation, and second, 
to waive liability except for neglect of duty. 

“Under many decisions, this contract, because you are a common carrier, 
is void. The common carrier may not only not limit its liability for its 
negligence, but it may not limit the degree of care required of it. There are 
ample authorities for this statement. 

“Assuming, however, that the foregoing statement of Law is incorrect and 
assuming that your contract is valid, you then have a new contract concern- 
ing a comparatively new industry in which two extremely indefinite terms are 
or undefined. These terms are “ordinary risks of air transportation” and 
“duty. 

“Taking the latter one first, if we accept the word “duty” as meaning 
the duty of a common carrier to a pay passenger, then you are back where 
you started before the contract was signed. The duty of the common carrier 
to its pay passengers is to exercise the highest degree of care; that being 
so, there are no ordinary risks of transportation which the passenger may or 
can assume. 

“So far as I am aware, there are no “ordinary risks of railroad trans- 
Portation” as differentiated from failure to exercise the highest degree of 
care. It is true that the State of New York has a statute allowing railroads 
to contract against the ordinary risks of railway travel, including defective 
rails, tracks, locomotives, cars, etc. Other states expressly disapprove of such 
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That passengers by rail and other means of public carriage 
must assume the risks necessarily incident to the mode of travel they 





a statute and certainly in the absence of such a statute, the railway company 
would be liable. 

“What would be the ordinary risks of air transportation? Would a 
structural failure of the plane, due to hidden defects, be such a risk? If 
that were the carrier’s defense, would it not be properly left to the jury? 
If that were the carrier’s defense, then under your ticket the carrier would 
have to prove that it was an ordinary risk, assuming the ticket to be valid. 
If the ticket is not valid and the common law rule applies, the burden would 
be upon the carrier to establish the fact that the accident was not due to his 
failure to exercise the highest degree of care, In either case, a practical 
impossibility before a jury. 

“Please bear in mind that my interest in the success of aviation is as 
keen as that of anyone. I particularly would regret being put in a position 
of being an enemy to progress or an enemy to success. My own humble 
opinion is that the aircraft carriers should not, by ticket or otherwise, adver- 
tise the risks of air transportation, nor should they attempt to secure for 
themselves privileges from liability not afforded other common carriers, After 
all, it is largely a question of policy. Do the carriers prefer to attempt to 
save some dollars out of accident claims by a doubtful legal expedient, or 
do they prefer to put themselves on a parity with other common carriers as 
speedily as possible in the public confidence, and thus attract additional dollars 
by way of additional use of facilities offered. 

“A study of the results of ticket-contract liability limitations in Germany, 
both in the way of public opinion and of court decisions, is illuminative of 
the futility of this policy. 

“The status of air transport companies as common carriers has already 
become fixed. In my opinion it is advantageous that this should be so, as 
certain privileges will immediately follow the legal recognition of this fact. 
Air carriers will very shortly require the privilege of eminent domain, which 
they will not secure while claiming for themselves exemptions as private 
carriers. 

“This claim, of course, is not openly made in your ticket, but the limited 
liability clause can be based upon no other assumption. 

“With your attempt to limit your liability for loss of baggage to $100.00, 
I am quite in sympathy. Legally, it is not possible without statute. It was 
the Carmack Amendment to the Interstate Commerce Act which permitted 
the railroads to do this and until such a statute is enacted, I do not see how 
the courts can fail to enforce the common law rule. 

“In my opinion, clause (3) of paragraph (1) is probably enforceable, 
but it would be very bad policy on the part of the companies to enforce it 
strictly. If one should take passage from Chicago to St. Louis and should 
pay $30.00 for the ticket (the former rate and possibly the future rate), and 
the pilot was forced to descend in a corn field after traveling two-thirds of 
the way, there would be necessary deiays and expenses in transportation to 
the nearest town and the securing of a train or other means to complete the 
trip. The net result would doubtless be a complete loss of the time expected 
to be saved by the air trip. A more satisfactory settlement with the passenger 
would be to see to it that his total trip should cost him no more than the same 
trip by railroad or other means requiring the same length of time. 

“For your information, a similar case was recently presented to us for an 
opinion. One of the air service companies here agreed for a fixed sum to 
transport a passenger in an emergency case from St. Louis to New York. 
The plane was forced down by a “low ceiling” near Pittsburgh. The passenger 
was forced to secure transportation from the place of landing to Pittsburgh 
and thence to New York by train. The net result of the journey was no 
saving in time. The air company was inclined to refund only the unused 
“mileage,” as represented by their original charge, in other words, about one- 
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adopt has long been well-settled law.2 But whether the same rule 
will be applied to carriers by air is open to question. It is urged 
that because of the danger attendant upon air transportation and the 
difficulty in determining whether an injury was the result of negli- 
gence or whether it was one of the risks incident to air carriage, 
that a greater liability than that applicable to other carriers should be 
borne by the aviation companies. These arguments are weighty but 
not impossible of refutation. Air transportation is not the perilous 
adventure it was a few years ago. The licensing of pilots, coupled 
with periodic physical and mental examinations, frequent inspections 
of licensed planes, improved airways, etc., are constantly adding to 
the safety of flight. Furthermore, knowledge of air navigation is 
rapidly increasing. Governmental statistics show that during 1929, 
there were more than one million miles flown by passenger airplanes 
for each fatality. If the average person lived long enough, he 
could travel 10,000 miles per year for over a hundred years before 
meeting death due to airplane accident.?> We therefore are hardly 
justified in viewing the airplane as so highly dangerous as to call 
for any rule of absolute liability. It is manifestly more dangerous 
than the ox-cart ; but it takes less than an hour to make the trip from 
New York-Philadelphia by air, while the stage-coach in 1758 re- 
quired three days. A saving of seventy-one hours is worth some- 
thing. Perhaps it is worth a somewhat increased risk. 

The second argument advanced by those who would make the 
carrier liable for all injuries to persons is that the proof of negligence 
in airplane accident cases is too great to make negligence the test 
for recovery. Granting that the proof of negligence is and will be, 
for some years to come, more difficult than in the case of other com- 
mon carriers, it remains to answer whether or not the air operator 
should be liable when there is real doubt as to the cause of the ac- 
cident. To hold the carrier liable for injuries resulting from unex- 





third of the agreed price of transportation. Legally this was possibly correct, 
but from the standpoint of a satisfied customer and of an enhanced public 
approval of air lines, it was exceedingly poor policy. We recommended a 
settlement based on the cost of railroad transportation to New York. 

“T believe the idea of the air carriers having a uniform ticket is splendid. 
In fact, the cooperation and uniformity of policy is essential.” 

24. Washington R. R. Co. v. Varnell, 98 U. S. 479, 25 L. ed. 233 (1878). 

25. The National Air Transport Co. advertises that during 1929 its planes, 
exclusive of experimental equipment, flew a total of 214,354 miles for each 
mechanical forced landing, a distance equal to 8!4 times around the world. 
This includes mechanical forced landings of every character, including motor 
failures, of which there was only one for each 785,968 miles flown. See 
N. A. T. Bulletin No. 37, March, 1930. This information was furnished the 
writer by Mr. Thomas Wolfe. Other operators, doubtless, will be able to 
offer similar figures. 
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plained accidents would be to relieve the passenger from the well- 
established rule of assumption of risk and to place a very heavy 
burden on a new industry. But what are these risks? In case of 
rail carriers, it is held that the risks incident to the mode of travel 
in the legal sense are “only such as the utmost care, skill, and caution 
of the carrier in the preparation and management of the vehicle of 
conveyance is unable to avert.”2° Since the assumption of risk on 
the part of the passenger is greater when traveling by air, unques- 
tionably the courts will hold the carriers to the utmost care in pro- 
viding for his safety. Where the injury occurs through the failure 
of the carrier to adopt safety devices of proved value, which might 
have averted the accident, the carrier will probably be held liable. 
The companies will no doubt be held to the strictest compliance with 
all rules and regulations of both state and federal governments, such 
as licensing requirements, condition of planes, etc. However, it is 
believed that the mere fact of an accident, without testimony or other 
evidence of violation of rules and regulations or failure to provide 
proper equipment and safety devices, should not raise a presumption 
of negligence against the carrier sufficent to form a basis of recovery. 

From the foregoing, it would appear that the provision in the 
proposed uniform ticket contract to the effect that the passenger 
“voluntarily assumes the ordinary risks of air transportation” is 
quite broad and will be qualfied somewhat by the courts. Instead, 
the passenger will be held to assume only such risks as the carrier 
cannot avert by the utmost skill, care, and caution in the preparation 
and management of the plane, consistent with the practical opera- 
tion of the business and strict compliance with governmental rules 
and regulations pertaining to air passenger transportation. 

The provisions relative to the landing and discharge of passen- 
gers will be upheld only if the conduct of the pilot is adudged rea- 
sonable. 





26. Washington R. Co. v. Varnell, supra. 
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EDITORIALS 
ADDITIONAL EDITORIAL BOARD MEMBERS 


The names of eleven experts on radio and aeronautical law 
were added in the April issue of the Journal. Since then, four 
additional acceptances have been received and the editorial board 
is now truly international in its composition. 

Professor Antonio Ambrosini is director of the International 
Institute of Air Law at Rome, and is a member of the editorial 
board of the Italian air law publication Il Diritto Aeronautico. He 
has been, for many years, very prominent in international air law 
affairs, and is one of the heads of the Third Commission of the 
Comité international technique d’Experts juridique aériens, report- 
ing on aircraft liability. 

Hon. Antonio Sanchez de Bustamante now Judge, Permanent 
Court of International Justice, has long been a recognized leader 
in international law and was formerly Dean of the Faculty of Law 
of the University of Havana. 

In the field of radio law, the editorial board will be materially 
strengthened by the addition of Mr. William C. Green, Special 
Counsel for the Senate Committee on Interstate Commerce and 
Member of the Committee on Communications of the American Bar 
Association, and M. Robert Homburg, Editor, Révue Juridique in- 
ternationale de la Radio-électricité, Paris, France. 

The assistance of the European experts has been extremely 
valuable and the Journal will receive the same co-operation from 
the experts of Latin America with whom, in our air law develop- 
ment, we have so much in common. 


THE SUMMER INSTITUTE 


The first complete intensive course of air law instruction for 
lawyers, operators, and law students will be held at the Air Law 
Institute during the two weeks, August 6-19, inclusive. Some fifty 
lectures on the various phases of aviation and radio law will be 
offered by prominent foreign and American experts, and these lec- 
tures will be offered during afternoon and evening hours in order 
that they may be available to all persons interested. All meetings, 
both of the Air Institute and the National Conference, will be held 
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in the Levy Mayer Hall of Law, McKinlock Campus, of North- 
western University. 


As announced, visiting foreign lecturers include Professor An- 
tonio Ambrosini, Director of the Italian Institute of Air Law at 
Rome; Dr. A. D. McNair of Gonville and Caius College, Cam- 
bridge, England; and M. Albert Roper, Secretary-General of the 
International Commission of Aerial Navigation, Paris, France. It 
would be hard to assemble a more distinguished group of experts. 
It is hoped also to have a representative of Latin America present to 
discuss the important Latin American air law problems. The 
European representatives will present a comparative study of air 
law as developed in the various countries abroad, and M. Albert 
Roper will discuss the activity of the International Commission, 
known in Europe as the CINA. 

Of the American lecturers, Mr. Louis G. Caldwell, formerly 
General Counsel for the Federal Radio Commission will give the 
following evening addresses: 


August 6. Who Owns the Ether? 

August 8. A Colossal Partition Suit. 

August 11. Are Broadcasting Stations Public Utilities? 
August 13. Radio Waves and International Boundary Lines. 
August 14. Radio Waves and Corpus Juris. 


Mr. George B. Logan, Chairman, Legislative Committee, St. 
Louis Air Board, and member of the Aeronautical Committee of 
the American Bar Association, will offer the following late after- 
noon and evening lectures on aviation law: 


August 6. The Right of Flight over States and Foreign 
Countries. 

August 7. The Right of Flight over Private Property. 

August 8. Liability of Private Operators for Injuries to 
Passengers and to Persons on the Ground. 

August 11. Liability of Public Operators: Common Carriers. 

August 12. Federal and State Regulation of Aviation. 

August 13. Aircraft Insurance. 

August 14. Jurisdiction of Torts and Crimes. 

August 15. Liability of Airport Proprietors. 


Professor Carl Zollmann, Marquette University School of Law, 
Milwaukee, will give a Seminar for those professors of law who 
are interested in presenting courses of air law in other universities. 
This course will be conducted informally and will deal with the 
various fundamentals of aviation and radio law, together with con- 
siderable discussion as to the best method of class-room presenta- 
tion. 
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In all these lectures, there will be adequate opportunity for 
discussion and since the last two days of the Air Institute will be 
merged into the National Conference—with its abundant discussions 
—there will not be any attempt made to provide for separate round- 
table discussions at the former meeting. 

The fee of $50 for the Summer Institute will cover but a bare 
fraction of the cost of bringing the foreign experts to this country, 
and yet it will entitle those attending the Air Institute lectures to 
also attend the three day session of the National Conference without 


additional charge. 
F, D. F. 


FIRST NATIONAL LEGISLATIVE AIR CONFERENCE 


During the period from August 18-20 inclusive, delegates from 
nearly every state in the country will be present in Chicago for the 
first National Legislative Air Conference, called and sponsored by 
Governor Louis L. Emmerson, the Illinois Aerial Navigation Com- 
mission, and the Chicago Association of Commerce. Acceptances 
received by Governor Emmerson indicate that the governors of 
some thirty states expect to be present in person, and the three-day 
session promises to be one of the most significant in aviation history. 

Lieut. Howard Knotts, Secretary of the Illinois Aerial Naviga- 
tion Commission, and Chairman, Program Committee, of the Na- 
tional Legislative Conference, has arranged the following series of 
addresses : 


Monday, August 18, 1930. 


REGISTRATION: Room 112, Levy Mayer Hall of Law, 
MéKinlock Campus, Northwestern University. 


First Session at 10:30 a. m. 


Chairman: Major Reed G. Landis, Chairrnan Aerial Navigation 
Commission, State of Illinois. 
10:30 a.m. Address of Welcome, Hon. Louis L. Emmerson, Governor of 
Illinois. 
10:45 a.m. Statement of Purpose of Conference, Major Reed G. Landis. 
11:00 a.m. Address: “The Beginnings and the Growth of Aeronautical 
Law,” Hon. Arnold D. MeNair, C.B.E.,, LL.D., Fellow and 
Senior Tutor of Gonville and Caius College, and Lecturer in 
Law in the University of Cambridge: Barrister-at-Law, Cam- 
bridge, England. 
Second Session at 2:00 p. m. 
Chairman: Hon. Gurney E. Newlin, former President, American 
Bar Association. 
2:00 p.m. Appointment of Committees. , 
2:15 p.m. Address: “Recent Developments in International Aeronautical 
Law,” M. Albert Roper, Secrétaire Général, de la Commission 
Internationale de Navigation Aérienne, Paris, France. 
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3:15 p.m. Address: “The Growth of Aeronautical Law in America,” Hon. 
Wm. P. MacCracken, Jr., former Assistant Secretary of Com- 
merce for Aeronautics, and Secretary, American Bar Association. 

4:00 p.m. Discussion. 

4:40 p.m. Adjournment. 


Tuesday, August 19, 1930. 
Third Session at 9:30 a. m. 


Chairman: Hon. Charles W. Hadley, Chairman, Illinois Com- 

merce Commission, 

m. Announcements. 

m. Address: “The Province of Federal and State Regulation of 
Aeronautics,” Hon. Clarence M. Young, Assistant Secretary of 
Commerce for Aeronautics. 

10:45 a.m. Address: “The Interstate Commerce ‘Burden Theory’ applied to 
Air Transportation,” Hon. George B. Logan, Chairman, Legisla- 
tive Committee, St. Louis Air Board. 

11:15 a.m. Discussion. 


Fourth Session at 2:00 p. m. 


Chairman: Col. John M. H. Nichols, Executive Vice-President, 
Milwaukee Chapter, National Aeronautic Association. 
.m. Announcements. 
m. Address: “A Survey of State Aeronautical Legislation,’ Pro- 
fessor Fred D. Fagg, Jr., Managing Director, Air Law Institute, 
Northwestern University. 
3:00 p.m. Address: “The Scope of State Aeronautical Legislation,” Hon. 
Chester W. Cuthell, Chairman, Committee on Aeronautical Law, 
American Bar Association. 

3:30 p.m. Address: “What State Body Should Regulate Aeronautics?” 
Hon. John M. Vorys, Director of Aeronautics, State of Ohio. 

4:00 p.m. Discussion. 

4:40 p.m. Adjournment. 


Wednesday, August 20, 1930. 
Fifth Session at 9:30 a. m. 


Chairman: Professor Carl Zollmann, Marquette University 
School of Law, Milwaukee. 
9:30 a.m. Announcements. 
10:00 a.m. see: “Regulation of Airports,” Mr. Rowland W. Fixel, 
etroit. 
10:30 a.m. Address: “Flying Schools and State Legislation,” 
11:00 a.m. Address: “How Shall State Aeronautical Legislation be En- 
forced?”, Mr. Henry G. Hotchkiss, New York. 
11:30 a.m. Discussion. 


Sixth Session at 2:00 p. m. 

2:00 p.m. Address: “Uniform Rules for Air Passenger Liability,” Mr. 
Howard Wikoff, General Counsel, American Air Transport 
Association. 

2:30 p.m. Address: “Aircraft Liability for Persons and Property on the 
Ground,” Prof. Dr. Antonio Ambrosini, Direttore dell’Istituto 
Internationale di Diritto Aeronautico di Roma. 

3:30 p.m. Address: “Legal and Other Problems Confronting Aviation 
Insurance Underwriters,” Major G. L. Lloyd, M.C.,, A.F.C., 
Partner in Barber & Baldwin, Inc., New York. 

4:00 p.m. Committee Reports. 

5:00 p.m. Adjournment. 
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IN RE: RIGHTS OF LAND OWNERS WITH REFERENCE 
TO OPERATORS OF AIRCRAFT* 


In opinion of January 15, 1930, to the Executive Committee and to the 
Board of Directors of the National Association of Real Estate Boards we 
dealt at considerable length with this subject. In this communication (p. 12) 
we called attention to the case of Smith v. New England Aircraft Co., then 
pending in the Supreme Judicial Court of Massachusetts which involved 
questions of trespass and nuisance with respect to low flying. Since that 
communication (January 15) this case has been decided by the Supreme 
Judicial Court of Massachusetts. An opinion was rendered March 4, 1930, 
by Rugg, C. J. (While this case has not yet been officially reported, it may 
be found in “The United States Aviation Magazine” of March 22, 1930.) 
We wish to direct your attention to some features of this opinion. 

In the lower court the case was referred to a Master who made certain 
findings which seemed to have been approved by both parties and therefore 
were regarded by the court as tantamount to an agreed statement of fact. 
The plaintiff was the owner of a country estate known as Lordvale, consist- 
ing of about 270 acres located at Grafton. Upon it were a large and sub- 
stantial house used as a residence, a library, two small houses, a garage and 
some other small structures. A great deal of money had been expended in 
improving the premises. Except for a few spaces of lawn and garden, sub- 
stantially the entire tract is covered with dense brush and woods. It is used 
as a country estate and not as a farm. The district was devoted largely to 
agriculture and residence prior to the establishment of an air field in ques- 
tion. An air field consisting of 92 acres was established in 1927 adjoining 
this estate. The plaintiff's residence was 3,000 feet distant from the nearest 
point of the flying field. Numerous flights were made over this estate and 
over the residence. Except in take-offs and landings, the flights were found 
not to be at low altitudes. In take-offs and landings the flights at low alti- 
tudes were over that portion of the premises which was not near the residence 
or other buildings. In some of the take-offs and landings flights were made 
over the premises at altitudes as low as 100 feet. With one or two excep- 
tions, no flight at altitudes of less than 500 feet were made directly over the 
premises in the immediate vicinity of the buildings. The Master also found: 
“The noise from planes flying over the plaintiffs’ land does not materially 
interfere with their physical comfort.” The Master found that no one on 
the premises had suffered from fear or fright by reason of the flights, that 
no damage had been occasioned to the premises with respect to noise. The 
Master said: 


.“T find the plaintiffs are persons accustomed to a rather luxurious 
habit of living, and while the noise from the airplanes in flight over 





*Supplementary opinion of the General Counsel for the National Asso- 
ciation of Real Estate Boards to the Executive Committee and Board of Di- 
rectors of the National Association, delivered March 31, 1930. 
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their premises has caused them irritation and annoyance, yet gauged 

by the standards of ordinary people this noise is not of sufficient fre- 

quency, duration or intensity to constitute a nuisance.” 

The court states that the case has been presented solely on the ground 
of trespass and nuisance resulting from its continuance. Plaintiffs’ main 
‘roposition was 

“The air space which is now used-or_may_in the future be used _ 

in the development of the undérlying land is the private property o 

the land owner, in which he is entitled to the exclusive use and 

control.” 

The plaintiffs also contended : 

“This right to usable air space is a vested right.” 

The court then alludes to the statutory provisions of Massachusetts and 
to the Federal provisions found in the “Air Commerce Act of 1926.” The 
court is of the opinion that the Federal act is a proper exercise of Congress 
in the regulation of interstate commerce. The court further concludes that 
the statutory provisions of Massachusetts regulating the altitude at which 
flight may take place are valid by reason of being a proper exercise of the 
police power. The court stated that in the absence of controlling police reg- 
ulation one may erect a structure on his land as high as he desires and is 
able. The court states that the Massachusetts legislation does not regulate 
the use of his property by the land owner, but regulates merely the minimum 
altitude of flight in air navigation. It is then stated that the Massachusetts 
legislation was manifestly enacted under the police power. Charles P. Hine 
says in a note to his article, “Home versus Aeroplane,” in the April, 1930, 
“American Bar Association Journal” (p. 218), that the court in this case, 
in holding that the exercise of the police power or the commerce power jus- 
tifies legislation conferring rights over another’s land, goes beyond all prec- 
edent. The court in deciding that the legislative act was a proper exercise 
of the police power said that its provisions constitute valid regulations of the 
flight of aircraft in air space actually unoccupied by the owner of the under- 
lying land. The court does not discuss the question of light and air, the 
right of freedom from noise or interference with privacy. 

The opinion then cites and discusses a number of cases dealing with 
statutes which regulate and limit private rights of land owners. It is then 
said: 

“None of these decisions are precise authorities in support of the 
view that the regulations found in ST-1922, c534 and its amendments 

as to flight by aircraft in upper air-spaces, are valid as against the 

owner of the underlying land. The principles there declared require 

the conclusion that such flight by aircraft within the limits disclosed 

on this record is lawful against the protest of the owner of the un- 

derlying land. It is to be observed that in the case at bar there has 

been no harm to the landownerse There have not been flights by 
excessive numbers of aircraft. The light of the sun has not been 
obscured and the land has not been shadowed. No airlane of through 
travel has been established over their land. Nothing has been thrown 

or fallen from the aircraft upon the underlying ground. There have 

been no noxious gases or fumes. There has been no other interfer- 

ence with any valuable use of which the land of the plaintiffs is 
capable.” 

There is no indication what the decision of the court would have been, 
had any of these elements been in the case. It would be interesting to know 
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what would have been the effect on the decision here if there had been in- 
volved airlanes of through travel; if there had been flights by excessive 
numbers of aircraft; if there had been noxious gases or fumes. It would 
be interesting to know what would be regarded as excessive numbers of air- 
craft. The court concludes that the legislature has not exceeded the right 
to interfere with the private rights of land owners, in establishing 500 feet 
as the minimum altitude of flight by aircraft. 

The next question which had the attention of the court was flying at 
altitudes as low as 100 feet. The court calls attention that the statute, in 
fixing the minimum altitude of flight by aircraft, makes exception in favor 
of lower but unspecified altitudes in embarking or taking off from or landing 
on the surface of the earth. The court held that the purpose of this excep- 
tion was to protect the pilot from charges of violation of law, and not for 
the purpose of enacting a legislative limitation upon the rights of land owners 
in the air space. 

It is then said that there are cases holding that an invasion of the air 
space above the land without contact with the surface constitutes trespass. 
Pollock on Torts is cited for one test. It is here said: 

“It does not seem possible on the principles of the common law 

to assign any reason why an entry above the surface should not also 

be a trespass, unless indeed it can be said that the scope of possible 

trespass is limited by that of possible effective possession.” 

The court then says that not infrequently buildings in cities reach 300 feet 
or even more. It states that it is not decisive that the plaintiffs do not at the 
present make the possible effective possession a realized occupation; that it 
is an invasion of property rights where there is a possible effective posses- 
sion, even though there is no actual possession. The court also holds that the 
facts in the case show intrusion upon the land by flight of aircraft at these 
low altitudes by noise. Reference is made to a finding of the factor that the 
noise of aircraft in flight at an altitude of less than 200 feet was less and 
shorter than that occasioned by the passing of the ordinary motor truck. 
The inference seems to be that the noise of the ordinary motor truck is not 
excessive and is endurable. The fact remains, nevertheless, that many people 
acquire country estates for the purpose of getting away from the noise of 
motor trucks and kindred noises. This purpose for which country estates 
are sought will be rendered futile if the character of noise which comes from 
a motor truck must be endured when it comes from overhead instead of from 
the surface of the ground. The court takes the position that flying at an 
altitude of no more than 100 feet is a trespass upon the owner’s property. It 
refused to decide whether any elevation more than 100 feet and less than 500 
feet would also be a trespass. It is suggested that airports of sufficient area 
might be provided so that take-offs and landings could be made without 
trespass upon the land of others. It is suggested that this might be accom- 
plished by means of the power of eminent domain. 

This case is the most comprehensive decision yet rendered with respect 
to trespass and nuisance as regards low flying and noise. It will have to be 
studied in the light of other discussions of this subject. Until the decision 
has been carefully analyzed it cannot be stated whether it is sound, or to 
what extent it is sound. We are disposed just now to believe that in some 
respects the decision is not well reasoned and not in accord with the prin- 
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ciples of law which should prevail with respect to the regulation of aviation 
and the rights of the land owner. 
NATHAN WILLIAM MAcCHESNEY, 
General Counsel. 


FORMS ON RADIO APPEALS* 


(1) Suggested Form for Notice of Appeal 
In the Court of Aupenle, of the District of Columbia. 
0. 








Applicant-Appellant. 
vs. Radio Commission Nove srvvcscsscsnncsnennenmene 
The Federal Radio Commission. 
Notice of Appeal to the Court of Appeals of the District 

of Columbia and Reasons Therefor. 

Now comes , the applicant-appellant 
in the above-entitled proceeding, and says that he is aggrieved by the de- 
cision of the Federal Radio Commission rendered herein against him on 
, 19... effective , and gives 
notice of his appeal therefrom to the Court of Appeals of the District of 
Columbia, assigning in support thereof the following: 

Reasons for Appeal 

(Here state, in paragraphs numbered consecutively, the reasons relied 

on for modification or reversal, etc.) 











, Applicant-Appellant. 





(Verification.) 

To the Federal Radio Commission, 
Washington, D. C. 

Please take notice that the foregoing notice of appeal and reasons 
for appeal will be filed forthwith in the Court of Appeals of the District 
2 a pursuant to the provisions of the Radio Act of February 
, Attorney for Applicant-Appellant. 





Date, oo 

(Prepare the foregoing in duplicate. File certified copy with the Radio 
Commission, and then file the original with the Clerk of the Court of Appeals. 
It is suggested that the copy filed with the Commission may be certified by 
appending the following thereto: 

Personally appeared before me, jig, 
Notary Public in and for the District of Columbia, who 
first being sworn on oath deposes and says that he is the attorney for the 
applicant-appellant herein, and that the foregoing is a true copy of the 
notice of appeal and reasons for appeal to be filed forthwith in the Court 
of Appeals of the District of Columbia. 











. , Notary Public. 
The court rule with aaa * hn under the act is as follows: 
ule 32. 
“The general rules of this court, regulating the practice thereof, and 
the requirements as to the printing of records and filing of briefs, shall 


*By Moncure Burke, of the District of Columbia Bar, Deputy Clerk, 
Court of Appeals of District of Columbia, author of Notes on Practice in 
the Court of Appeals of the District of Columbia. (See 2nd ed.) The sug- 
gested form for notice of appeal in the text is reprinted from Mr. Burke's 
book, and the additional suggested forms consist of material which he plans 
to incorporate in the next edition of the book. The JourNnat or Air Law is 
greatly indebted to him for his consent to publish these forms, which proved 
of great value to lawyers taking appeals under the Radio Act of 1927, and 
have been generally followed.—Editorial note. 
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apply to appeals under the act for the regulation of radio communications, 
Such cases will be placed on the special calendar. After the determination 
of the case, a copy of the opinion and judgment will be certified to the 
lower tribunal, in lieu of a mandate, in the usual course.” 

See par. 53 et seq.,2 for further proceedings in the Court of Appeals 
with reference to printing the record, filing briefs, etc. 


(2) Petition for Stay 


In some cases it has appeared that unless the Commission were prohibited 
from proceeding pending appeal there might not be sufficient left of the 
subject matter to satisfy appellant’s claims in the event of a decision by the 
Court in his favor. In this character of cases the practice has grown up of 
applying for a stay order when the notice of appeal is filed or shortly 
thereafter. Such a petition may be drawn on the following lines: 

Court of Appeals.of the District of Columbia. 
(Title and number of case.) 
Petition for Stay Order. 
May it please the Court: . ; 

Petitioner, , appellant in the above entitled cause, 
respectfully shows unto your Honors: 

(Give facts showing necessity for stay to protect appellate rights.) 

Wherefore, the premises considered, your, petitioner, being without 
other remedy by appeal or otherwise, prays that a stay order pending 
the determination of this appeal be issued out of this Honorable Court to 
the Federal Radio Commission— é 

(1) Prohibiting the said Commission from granting licenses for 
so many of the available frequencies requested by appellant as to reduce 
the remaining number of available frequencies below the number suff- 
cient to give effect to the decision of this Court if it should be held that 
the application should have been granted. 

(or, fit prayer, or prayers, to relief desired.) 
(Signed by petitioner, or:) Petitioner. 
ry Attorney. 

(Verification by petitioner or attorney. Sometimes an affidavit as to the 
facts is annexed.) 


(File three ribbon copies and one carbon—one copy bearing original 
signatures. Show service on opposing counsel. Fold and indorse each copy.) 











(3) Notice of Desire to Adduce Additional Evidence 


This must be in the form of a verified petition stating the nature and 
character of the evidence and’ be filed within 20 days after the Commission 
files its statement of facts and grounds for decision. (See Par. 220 hereof for 
the statute.?) 


A suggested form follows: 


Court of Appeals of the District of Columbia. 
Number and title of case.) 

Notice of desire to adduce additional evidence, and Petition. 
‘May it please the Court: 

Petitioner, ~... , respectfully notifies this Honorable 
Court of .. desire to adduce additional evidence in the above entitled 
cause under section 16 of the act approved February 23, 1927, for the 
regulation of radio communications, and for other purposes. 











1. Notes on Practice, etc., 2nd ed., pp. 27 et seq. 
2. Ibid., p. 104. 
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The nature and character of = _—— evidence is as follows: 
insert 
The reasons for adducing — oe evidence are as follows: 
insert 
Wherefore, Petitioner prays leave to adduce additional evidence of 
the nature and character set forth, in such manner and upon such terms 
and conditions as the Court may deem proper. a 
Petitioner. 
by Attorney. 








(Verification by attorney.) 
(File 3 ribbon copies and one carbon, one bearing original signatures. 
Fold and indorse each copy. Show service on opposing counsel.) 


(4) Designation for Printing 

In some of these cases the original papers and testimony are sent to the 
Court in bulk. Much of this may not be necessary for inclusion in the printed 
transcript. On receipt of returns from the Commission in this, shape the 
Clerk of the Court usually notifies counsel, suggesting the advisability of 
designating the necessary papers. Under the rules the appellant has six 
days to file such designation, which time may be extended on motion. (See 
Par. 58 for the rule.®) 

Apparently a satisfactory way is for counsel on both sides to go over 
the papers together, select those necessary then file a joint designation as to 
the contents of the printed transcript, though of course designation and 
counter-designation may be filed if preferred. 

Where the papers are voluminous six days usually is insufficient for 
preparation of designation. If extension of time is desired it should be asked 
for by motion filed within the six days. (File 3 ribbon copies and 1 carbon— 
one of them bearing original signatures. Fold and indorse each copy. Show 
service on opposing counsel.) 





(5) Petition for Leave to Intervene 


In some appeals, where there were outstanding licenses or pending appli- 
cations that would be affected by a decision of the Court sustaining appellants’ 
contentions, such licensees or applicants have filed petitions for leave to inter- 
vene as party appellee in order to appear and protect their interests. Such 
a petition may be drawn along the following lines 

Court of Appeals of the District of Columbia. 
(Title and Number of Case.) 
Petition to Intervene as Party Appellee. 
May it please the Court: 

Petitioner, , respectfully shows unto your Hon- 

ors: 





(Description of petitioner.) 
(Interest of petitioner, etc.) 
Wherefore, the premises considered, your petitioner respectfully 
prays: 
_ 1. That this Honorable Court grant to your petitioner the right to 
intervene in this cause as a party appellee. 
That in the event petitioner be granted leave to intervene a rea- 
sonable time be allowed to file brief. 


3. Ibid., p. 28. 
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3. For such other relief as the premises may require and to the 
Court may seem just. ; 
(Signed by petitioner, or:) Petitioner. 
b Attorney. 








(Verification by petitioner or attorney.) 
(File 3 ribbon copies and one carbon,—one copy bearing original signa- 
tures. Show service on opposing counsel. Fold and indorse each copy.) 


RADIOTELEGRAM: AUTHENTICITY; OF SIGNATURES 
OPINION* 


(Supreme Court of Justice, Bogota) 
April 23, 1929 


Petition by the Solicitor to revoke the order of the 9th instant, by which 
Doctors Alberto Goenaga and Camilo Bernal L., were recognized as attor- 
neys-in-fact of the Compafiia Colombiana de Petroleo, by virtue of substitu- 
tion made by Mr. Clarence S. T. Folsom, according to radiotelegraphic dis- 
patch of the Consul-General of Colombia in New York, transmitted by the 
Minister for Foreign Affairs. 

The Solicitor urges three reasons in support of his petition. The first 
one is that the memorial of substitution has not been presented conformably 
with what is provided in Article 41 of Law 104 of 1922. But this provision 
is applicable only when the powers have been granted in this country. Those 
granted in foreign countries are governed by the terms of Article 13 of Law 
124 of 1890, which reads as follows: 

“The powers, minutes of the civil registry and other documents 
issued in foreign countries, and which interested parties may present 

to the Courts of First Instance and Tr‘bunals in order to establish 

their rights, shall be valid if they are authenticated as required by 

the Colombian laws. When so authenticated, it will be presumed 
that they are granted conformably with the local law of origin, unless 

an interested party shall show the contrary.” 

According to this article, in order that a power or other document 
issued outside of Colombia be valid within the territory of the Republic, it is 
sufficient if it be authenticated as required by the Colombian legislation. 
What are these authentications? Article 4 of the Treaty concerning Pro- 
cedural Law of the South American Congress of Montevideo, to which Co- 
lombia has adhered by Law 68 of 1920, provides as follows: 

“The legalization is considered as in due form when in conformity 
with the laws of the country whence the document issues, and is 
authenticated by the Diplomatic or Consular Agent which the Govern- 
ment of the State in whose territory it is to be executed shall have 
in said country or place.” 


Reconciling this provision with that of Article 13 of Law 124 above 
cited, we find that all that is necessary in order to produce the effects con- 
templated in the latter provision is that the power or document in question 
shall have been authenticated by the Colombian Diplomatic or Consular 
Agent in the country whence the document proceeds. And as this requisite 





*Translated by Prof. Julius I. Puente, Northwestern University School 
of Law, from the Gaceta Judicial, Colombia, Vol. 35, No. 1802. 
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appears to have been complied with in respect to the power here involved, 
there cam be no doubt that the same is legally valid, and will be presumed 
to have been granted conformably with American law, which is the law 
applicable to the case, in keeping with Article 21 of the Civil Code. 

The second reason urged by the Solicitor is that the signature of the 
Colombian Consul in New York has not been authenticated by the Ministry 
for Foreign Affairs. This requirement, even when customary in practice, is 
not indispensable in order that the respective document should produce its 
legal effect, neither would it be possible to comply with it in the case of cable 
or radiotelegraphic dispatches. As to the rest, the fact that the dispatch men- 
tioned was sent through the Minister for Foreign Affairs and that it was 
communicated to the Court by that high official with the attestation that the 
dispatch comes from the Consulate General of Colombia in New York, 
doubtless constitutes a guaranty of authenticity, as it shows that the dis- 
patch in question has come to the Ministry in the form customary for dis- 
patches of this nature. 

The last point made by the Solicitor to the effect that the radiotele- 
gram mentioned is not authenticated, is groundless, since the signature of the 
receiving operator appears in the upper portion of the dispatch, as a guar- 
anty of authenticity. 

For the foregoing reasons, the revocation requested is denied. 

Notify and publish in the Judicial Gazette. 

March 16, 1929, 


J. Luzarpo Fortout. 








NOTES AND COMMENTS 
NAVIGABLE AIR SPACE AND PROPERTY RIGHTS 


The Air Space Act of 1926 contains the following provisions: 


“Sec. 10. Navigable Airspace. As used in this Act, the term ‘navigable 
airspace’ means airspace above the minimum safe altitudes of flight pre- 
scribed by the Secretary of Commerce under Section 3, and such navigable 
airspace shall be subject to a public right of freedom of interstate and for- 
eign air navigation in conformity with the requirements of this Act.” 


“Sec. 4. Airspace Reservations. The President is authorized to provide 
by Executive order for the setting apart and the protection of airspace reser- 
vations in the United States for national defense or other governmental pur- 
poses and, in addition, in the District of Columbia for public safety purposes. 
The several States may set apart and provide for the protection of necessary 
airspace reservations in addition to and not in conflict either with airspace 
reservations established by the President under this section or with any 
civil or military airway under the provisions of this Act.” 


“Sec. 5. (b) The Secretary of Commerce is authorized to designate and 
establish civil airways and, within the limits of available appropriations here- 
after made by the Congress, (1) to establish, operate, and maintain along 
such airways all necessary air navigation facilities except airports; and (2) 
to chart such airways and arrange for publication of maps of such airways, 
utilizing the facilities and assistance of existing agencies of the Government 
so far as practicable. The Secretary of Commerce shall grant no exclusive 
right for the use of any civil airway airport, emergency landing field, or other 
air navigation facility under his jurisdiction.” 


“Sec. 5. (f) Nothing in this Act shall be construed to prevent the Sec- 
retary of War from designating routes in the navigable airspace as military 
airways and prescribing rules and regulations for the use thereof on routes 
which do not conform to civil airways, established hereunder, or to prevent 
the Secretary of Commerce from designating any military airway as a civil 
airway, and when so designated it shall thereupon become a civil airway 
within the meaning of this Act, and the Secretary of War is hereby author- 
ized to continue the operation of air navigation facilities for any military 
airway so designated as a civil airway until such time as the Secretary of 
Commerce can provide for the operation of such facilities.” 


“Sec. 11. Penalties. (a) It shall be unlawful, except to the extent 
authorized or exempt under Secion 6. 

(1) To navigate any aircraft within any airspace reservation otherwise 
than in conformity with the Executive orders regulating such reservation. 

(5) To navigate any aircraft otherwise than in conformity with the 
air traffic rules.” 


[346] 
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The effect of these provisions on the property rights of land- 
owners is a matter of general interest. The usque ad coelum theory 
of property rights in land was practically destroyed by the inven- 
tion of the airplane. If that theory were to be maintained, sec. 10 
would be unconstitutional as depriving the landowner of property 
without due process of law. The actual legal situation appears to 
be this: There was always a latent easement for air travel which 
is described in sec. 10. This latent easement became a patent ease- 
ment when air traffic was sufficiently developed to make the ease- 
ment important. 

Under sec. 4 a different question arises with reference to air- 
space reservations. It is by no means clear that the public right of 
air navigation described in sec. 10, or the complete sovereignty of 
the airspace set forth in sec. 6, gives the United States any right to 
set apart any airspace reservations without making compensation 
therefor. The effect of this provision, coupled with the provisions 
of sec. 11, is to make it unlawful for a ranch-owner to fly an air- 
plane over his own ranch if an airspace reservation, including air 
over that ranch, has been designated by the President, or by the 
several States. The effect of this provision is to deprive the land- 
owner of the use of his property, and as such deprivation is made 
without! any compensation to the landowner, its constitutionality 
is at least doubtful. It is hard to see how the power to make a 
reservation for space in the air is any greater than that to make 
a reservation for space on the ground. The ground space cannot 
be reserved without compensation, and there seems no reason for 
a different rule with reference to the airspace. 

The establishment of airways rests on quite a different basis 
from the establishment of airspace reservations. The establish- 
ment of airways merely provides for the direction of air traffic. 
The establishment of airspace reservations provides for the ex- 
clusion of air traffic from the reservations. 

The power of Congress to establish airways rests on its power 
to control interstate commerce.. The power to establish airspace 
reservations can apparently rest only on the right of eminent do- 
main. Congress, however, has taken a different view of the matter 
and seeks to appropriate airspace reservations without compensa- 
tion. The chances appear to be against the courts sustaining this 
provision. 

Washington, D. C. Epwarp A. HARRIMAN. 
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RESPONSIBILITY OF AIRPORT OWNERS 


The following news item from the New York Herald Tribune 
of January 23, 1930. shows the importance of legislation for the 
protection of the owners and operators of airports. Whether the 
term “palpable negligence” is used in the bill, or is merely the 
phraseology of the reporter, does not appear. Negligence hitherto 
has been classed as gross, ordinary, and slight. The meaning of 
the term “palpable” appears to await judicial determination. 

ALBANY, Jan. 23.—Owners and operators of aircraft and landing fields 
would be relieved of responsibility for personal injuries in aircraft accidents 
except in the case of palpable negligence, under terms of a bill offered in 
the Legislature today by Senator J. Griswold Webb, of Hyde Park, and 
Assemblyman Herbert B. Shonk, of Scarsdale, chairman and vice-chairman, 
respectively, of the State Aviation Commission. At the same time Senator 
Webb and Assemblyman Shonk proposed a bill extending for one year from 
March 1 the life of the commission, now the only state body exercising regu- 
lation over aeronautics. 

There is considerable uncertainty as to responsibility after aircraft acci- 
dents, Senator Webb said, which is placing unnecessary obstacles before the 
progress of aviation in some sections of the state. 

“We have had instances,” he said, “indicating the necessity for such a bill. 
I might refer specifically to one excellent private landing field in the Adiron- 
dacks. It is the only available landing field for miles, and it was suggested 
that the owners might mark it in the usual way indicating it as a landing 
field. They had no objection to such use of the field, but their counsel in- 
formed them that, under the present wording of the law, they might be held 
responsible for any accident that might occur on the field to a plane whose 
pilot accepted the implied invitation to land there. This is manifestly unfair, 
so long as the field is in good condition.” 

Washington, D. C. Epwarp A. HARRIMAN. 


AIR TRANSPORTATION COMPANIES AS COMMON 
CARRIERS 


In the January number of the Journal of Air Law, page 38, 
the writer called attention to the attempt of counsel for air trans- 
portation companies to exclude by contract the liability of such 
companies as common carriers. This subject is receiving wide- 
spread public attention, as is shown by the following extract from 
a speech by Senator Bratton of New Mexico. 

“One other thing, Mr. President: It has been suggested that these com- 
panies are private carriers and consequently cannot be controlled. I enter- 
tain not the slightest doubt that a company engaged in transporting persons 


and property for hire from a point within one State to a point within another 
State, even though the transportation takes place through the air, is a common 
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carrier. The fact that a railroad company drives its trains along the face 
of the earth and an aviation company drives its ships through the air, both 
transporting property and passengers for hire, does not differentiate the two 
by making one a common carrier and the other a private carrier. 

“The essential element constituting a common carrier engaged in inter- 
state commerce is that it transports persons and/or property for hire between 
points in different States. An aviation company doing that is essentially a 
common carrier and consequently subject to regulation. It borders on the 
point of absurdity to assert that a company which contracts to carry and 
actually it carries passengers say from Cleveland, Ohio, to Los Angeles, Cal., 
is a private carrier. It has in it every element of being a common carrier. 
Yet some of the companies contend that they are private carriers. The T. 
A. T. Co., which operates its planes from Columbus, Ohio, to a point in 
Oklahoma, and then from points in New Mexico to points in California, 
notably carries the statement upon some of its literature and in some of its 
advertising matter that it is a private carrier. The company itself should 
not engage in any such evasion. Whether it is regulated or unregulated, it 
becomes a common carrier the moment it engages in the business of carry- 
ing property and persons for hire between points in different States.” 


Mr. Bratton, in Congressional Record, January 28, 1930, p. 
2587. 


Washington, D. C. Epwarp A. HARRIMAN. 


NOTES 


Rapio Act or 1927—INTERPRETATION OF STANDARD OF “PuB- 
LIC INTEREST, CONVENIENCE OR NECESSITY” AS APPLIED TO BROAD- 
CASTING STATIONS.—The Radio Act of 1927, as amended by the 
Act of March 28, 1928,? prescribes the standard of “public inter- 
est, convenience or necessity” for the guidance of the Federal Radio 
Commission in the exercise of its function with respect to the grant- 
ing or refusal of applications for construction permits, station li- 
censes, renewals of license, and modifications of license.2 The ques- 
tion of the proper interpretation of this standard is squarely raised 
in two recent cases decided by the Court of Appeals of the District 
of Columbia on appeal from the Commission.® 

The first of these cases, Great Lakes Broadcasting Co. 
(WENR) v. Federal Radio Commission,‘ involved a controversy 
between three stations in the Chicago area, WENR, WLS, and 
WCBD, regarding the disposition of operating time on the “cleared” 
channel of 870 kc. By the general reallocation of Nov. 11, 1928 
(incident to its General Order 40), the Commission had con- 
tinued WLS on that channel with 5/7 time and had assigned WENR 





1. 44 Stat. 1162; 47 U. S. C. (Supp. 1928) Sec. 81. 

2. See Sections 9, 11 and 21 of the Act. 

3. Section 16 provides an appeal to the Court of Appeals of the District 
of Columbia from certain decisions of the Federal Radio Commission. 


4. 37 F. (2d) 993 (decided Jan. 6, 1930). 
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to the channel with 2/7 time. WCBD had been removed from 870 kc. 
and assigned to a less desirable channel. Each station applied for 
modification of its assignment: WLS asking full time use of the 
channel, WENR, full or 1/2 instead of 2/7 time, and WCBD apply- 
ing for reinstatement on 870 kc. with 2/7 time. The three applica- 
tions were heard together by four of the five Commissioners and, 
the Commission having divided equally as to the proper disposition 
to be made, each application was denied. The applicants severally 
appealed to the Court of Appeals where the three appeals were 
treated as consolidated. 

The Commission in its statement of grounds for decision enun- 
ciated the general underlying principles held by it to inhere in the 
standard of “public interest, convenience or necessity.”® Although 
the members differed as to the proper application of these principles 
in the particular controversy, the general principles set forth were 
unanimously approved by the Commission. 

The Commission emphasized priority of service as the first con- 
sideration in the application of the standard: 


“The first important general principle in the validity of which the 
Commission believes is that, as between two broadcasting stations with 
otherwise equal claims for privileges, the station which has the longest 
record of continuous service has the superior right.’ 


As between WENR and WLS, Station WLS not only was prior in 
establishment, but had used high power long before WENR,’ and 
had been operating on the channel in question before WENR was 
assigned to it. The Court of Appeals, although it found no fault 
with the quality of service rendered by WLS, ordered its time of 
operation cut down from 5/7 to 1/2, and the time of WENR in- 
creased from 2/7 to 1/2. The established priority rights of WLS 
were dismissed with the words: 


“It is true that WLS began broadcasting some time earlier than 
WENR, and that it was the first to be assigned to the channel in ques- 
tion. These facts, however, are not controlling, for neither station has 
any fixed right in the frequency as against the reasonable regulatory 
power of the United States.” (P. 995.) 


It would seem that the court ignores the vital question at issue, 





5. This was the first comprehensive statement issued by the Commission 
regarding the proper interpretation of the standard, although statements 
issued at the close of the hearings under General Order 32 in the summer of 
1928 constituted a partial interpretation (Second Annual Report, pp. 152-170). 
It is quoted in part in the Third Annual Report, p. 32 e¢ seq. 

6. The Commission was careful to explain that as between stations of 
different classes (for example, a cleared channel station of 10,000 watts and 
a local station of 100 watts) the principle of priority may not control. Even 
though the smaller station may have a longer record of continuous service, 
it manifestly has not as long a record of service over the larger area. In the 
instant case, however, all three stations were in the same class. See State- 
ment of Ground for Decision filed by the Commission. 

7. Thereby having a longer record of service covering a large service 


area. 
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for the real question is not whether there is a fixed right as against 
an exercise of a reasonable regulatory power, but whether a reason- 
able regulation would not be based upon a recognition of priority, 
other elements being equal. 

The Court of Appeals also considered priority rights in the 
second case, Chicago Federation of Labor (WCFL) v. Federal 
Radio Commission.® Station WCFL applied for modification of its 
license to authorize full time operation and transfer to the cleared 
channel of 770 kc., upon which WBBM and KFAB were then 
dividing time. Upon the denial of its application by the Commis- 
sion, WCFL appealed to the Court of Appeals. The court upheld 
the rights of WBBM and KFAB, the established stations, and af- 
firmed the decision of the Commission, saying in part: 


“It is not consistent with true public convenience, interest or neces- 
sity that meritorious stations like WBBM and KFAB should be deprived 
of broadcasting privileges when once granted to them . . . unless 
clear and sound reasons of public policy demand such action. The cause 
of independent broadcasting in general would be seriously endangered 
and public interests correspondingly prejudiced, if the licenses of estab- 
lished stations should arbitrarily be withdrawn from them and appropri- 
ated to the use of other stations.” 


The standard of “public interest, convenience or necessity” 
the Radio Act of 1927 undoubtedly derives from the similar stand- 
ard of “public convenience and necessity” appearing in the public 
utilities laws of the states,® as the guide for state commissions in 
granting certificates of convenience and necessity.?° 


8. No. 4972, decided May 5, 1930, U. S. Daily, May 9, 1930 (not yet 

reported). 
. See the scholarly opinion of Judge Wilkerson in United States v. 

American Bond & Mortgage Co., 31 F. (2d) 448, 457. 

10. The close resemblance between a certificate of convenience and 
necessity and a license to operate a commercial radio station is apparent. 

State statutes requiring certificates of public convenience and necessity 
before permitting a person to enter a given business are an express recogni- 
tion of the economic, and often physical, limitations upon the number of 
persons who may, consistently with public welfare, be permitted to engage in 
that business. The most important economic considerations are found in the 
evils of excessive competition in naturally monopolistic businesses, due to ex- 
tensive duplication of equipment and overhead which will eventually be re- 
flected in rates charged the public, and possibly inadequate service. Obvious 
physical considerations arise in all those businesses which involve the use of 
streets, bridges or other public property, or which wae condemnation 
of private property. See Texas & P. R. Co. v. Gulf, C. & S. F. R. Co., 
270 U. S. 266, 277; People ex rel Public Serv. Comm., 227 N. Y. 248, 125 
N. E. 438; Choate v. Ill. Comm. Comm., 309 Ill. 248, 141 N. E. iZ: Chicago, 
RI& P. Ry. Co. v. State, 126 Okla. 48, 258 Pac. 874; McLain v. Pub, Util. 
Comm., 110 Ohio S. 1, 143 N. E. 381. 

In the field of radio communication the limitation is primarily physical: 
it is an inexorable principle of radio engineering that the number of persons 
who may simultaneously engage in radio broadcasting is definitely limited. 
See scientific principles set forth in United States v. American Bond & Mort- 
gage Co., 31 F. (2d) 448, 452-454; 1929 Report, Standing Committee on Radio 
Law (Amer. Bar Assoc.), p. 410 ‘et seq. 

In both fields of regulation the object to be attained is the development of 
an adequate service for the public. 
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In the granting of certificates of convenience and necessity 
the general rule is well established that a state commission will 
not allow a new utility to enter a field already occupied by another 
similar utility.‘ The corollary of this rule is that when the choice 
of applicants for operation in a new field lies between a new utility 
and a utility occupying an adjacent field, the existing utility is en- 
titled to preference.'* To these rules there are admittedly excep- 
tions, namely (a) where the service rendered by the existing utility 
is unsatisfactory and inadequate,'* and (b) where the new utility 
offers a new kind of service desirable to the public."* 

Applying these principles to the WENR case it is difficult to 
understand the theory of the Court of Appeals in taking time away 
from WLS, the senior station, in order to give it to the junior sta- 
tion, WENR, inasmuch as the court acknowledged the excellence 
of the service rendered by WLS, and inasmuch as WENR did not 
propose any new service that WLS was not prepared to give. 

In both the WENR case and the WCFL case the Commission, 
in its statement of grounds for decision, emphasized the proposition 
that the interest, convenience or necessity to be considered was that 
of the public at large and not that of individual broadcasters or of 
any particular sect, class or organization." Both with respect to 
the claims of station WCBD (owned by Wilbur Glenn Voliva, head 
of a religious sect at Zion, Illinois), and those of station WCFL 


(owned by the Chicago Federation of Labor and purporting to be 
the voice of organized labor), the Commission definitely stated that 





11. Red Star Transp. Co. v. Red Dot Coach Lines, 220 Ky. 424, 295 S. W. 
419; McLain v. Public Utilities Commission, 110 Oh. St. 1, 143 N. E. 381; 
Abbott v. Public Commission, 48 R. I. 196, 136 Atl. 490; State ex rel. v. Atkin- 
son, 275 Mo. 324, 204 S. W. 897; West Suburban Transp. Co. v. Chi. & W. 
T. R. Co., 309 Ill. 87, 140 N. E. 56; Superior Motor Bus Co. v. Community 
Motor Bus Co., 320 Ill. 175, 150 N. E. 668; Chicago, R. I. & P. R. Co. v. 
State, 126 Okla. 48, 258 Pac. 874; Fornarotto v. Board of Pub. Util. Com. 
(N. J.) 143 Atl. 450. In a large number of states the commission is directed 
by statute to consider the transportation service already furnished and the 
effect which the proposed service would have upon it. 


12. This rule is supported by several strong decisions. Chicago Motor 
Bus Co. v. Chicago Stage Co., 287 Ill. 320, 122 N. E. 477; Monongahela West 
Penn. Pub. Serv. Co. v. State Road Commission, 104 W. Va. 183, 139 S. E. 744. 
See also Chicago Ry. Co. v. Commerce Comm., 336 Ill. 51, 167 N. E. 840. 


13. Even in this case by the majority rule, the existing utility is given an 
opportunity to improve its service before another will be allowed to enter the 
territory. See Choate v. Ill. Comm. Comm., 309 Ill. 248, 141 N. E. 12. 


14. These exceptions tend to overlap in practice. See as illustrations of 
the exceptions, Chicago, R. I. & P. Ry. Co. v. State, 126 Okla. 48, 258 Pac. 
874; Bartonville Bus Line v. Eagle Line, 326 Ill. 200, 157 N. E. 175; United 
Parcel Service (Cal.), P. U. R. 1926 E, 321; Coast Counties Gas & Electric 
Co. v. Sierra & S. F. Power Co. (Cal.) P. U. R. 1917 C, 709. 


15. See the similar principle enunciated by the courts with respect to 
certificates of convenience and necessity in the public utility field. Milw. Ry. 
& Light Co. v. Milw. County, 189 Wis. 96, 206 N. W. 201; Fornarotto v. 
Board of Pub. Util. Com. (N. J.), 143 Atl. 450; McLain v. Pub. Util. Com., 
110 Oh. S. 1, 143 N. E. 381; Red Star Transp. Co. v. Red Dot Coach Lines, 
200 Ky. 424, "205 S. W. 419; Choate v. Ill. Comm. Comm., 309 Ill. 248, 141 N. 
E. 12. 
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propaganda stations must give way to general public service stations 
when choice must be made between them. This principle seems 
inherently sound, but the Court of Appeals did not mention it in 
the decisions rendered. 

In passing it should be noted that the Court of Appeals in the 
WCEFL case expressly approved the rule of procedure adopted by 
the Commission requiring an applicant to specify the particular fre- 
quency desired. The rule was objected to on the ground that it 
throws the applicant into a controversy with the stations already oc- 
cupying the frequency. The Court very wisely said, in answer to 
this objection: 


“The number of available broadcasting frequencies is limited and 
they are so interrelated that none can be considered wholly without 
reference to others. It is necessary in the interests of justice that if 
new allotments are to be considered which may substantially affect those 
already granted to other stations, the latter should be notified and be 
permitted to intervene in the proceeding.” 


Member of the Chicago Bar. KeitH Masters. 


Rapio Act or 1927—AppEAL FROM FEDERAL Rapio CoMMIS- 
SION—FUNCTION oF CourT OF APPEALS OF DistTRICT OF CoLUM- 
BIA.—The case of Federal Radio Commission v. General Electric 
Company’ involved these facts. A New York station, WGY, applied 
for full time operation on a cleared channel which the Commission 
had assigned for exclusive evening use in the Fifth zone (the Rocky 
Mountain and Pacific Coast States).2 The Commission denied full 
time to WGY and issued instead a renewal license specifying limited 
time. From this decision of the Commission WGY perfected an 
appeal to the Court of Appeals of the District of Columbia.* That 
court reversed the decision of the Commission and ordered that 





No. 122, Supreme enews of the United States, decided May 19, 1930, 
pom, ‘Ops. 1929-1930, p. 514 

2. By its General Onde 40 of August 30, 1928, the Commission designated 
forty broadcasting channels or frequencies as “cleared” or “exclusive” chan- 
nels, upon each of which only one station would be allowed to operate during 
the evening hours, and allocated these cleared channels equally among the five 
zones created by the Radio Act (Sec. 2). 

The Commission made this reallocation because of the mandate it believed 
3 be pote in the Davis Amendment of 1928 (Public Law No. 195, 70th 

ong.). 

3. Section 16 of the Radio Act of 1927 (44 Stat. 1162) provides that any 
applicant for a construction permit, for a station license or for the renewal or 
modification of an existing station license, whose application is refused by the 
Federal Radio Commission, may appeal from such decision to the Court of 
Appeals of the District of Columbia; directs that the grounds of appeal be 
stated and the revision be confined to them; requires the Commission to 
transmit a record together with a statement of the facts and grounds of its 
decision; allows the court to take additional evidence; and provides that the 
court “shall hear, review and determine the appeal upon said record and evi- 
dence, and may alter or revise the decision appealed from and enter such 
judgment as to it may seem just.” 
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WGY be allowed unlimited time on the channel in question.* The 
Commission then applied for and was granted a writ of certiorari 
by the Supreme Court. Writ of certiorari dismissed. Held: that 
the Supreme Court has no jurisdiction to review a decision of the 
Court of Appeals rendered on appeal from the Federal Radio Com- 
mission. 

The court, after an examination of the pertinent provisions 
of the Radio Act, stated that a decision rendered by the Court of 
Appeals on appeal from the Commission is not a judicial judgment, 
but is a mere administrative or legislative decision,” and that the 
Supreme Court being invested by the Constitution with judicial 
power only, cannot review such decisions.® 

The Supreme Court did not discuss the various objections urged 
against the theory that the Court of Appeals exercises adminis- 
trative functions on appeal from the Commission. Section 16, which 
allows an appeal to the Court of Appeals from a decision of the 
Commission refusing an application, allows an appeal from a de- 
cision of revocation of license to district courts of the United States 
(as well as to the Court of Appeals of the District of Columbia). 
The procedure provided is exactly the same, including the provision 
for additional evidence and the scope of the judgment which may 
be entered by the appellate tribunal. It was argued that since it is 
not constitutionally possible to confer administrative or legislative 
powers on a District Court,’ the Act contemplated that both appellate 
tribunals should exercise judicial functions. 

The decision ignored the action of the Court of Appeals in 
issuing a stay order requiring the Commission to refrain from inter- 
fering with WGY pending the appeal. The Court of Appeals has 
repeatedly issued such stay orders and this function, it would seem, 
is only consonant with a judicial power.* The Supreme Court 
waved aside the further fact that the Court of Appeals assessed 





4. Reported as General Electric Company v. Federal Radio Commission, 
31 F. (2d) 630. See notes, 42 Harvard Law Review 948; 28 Mich. L. R. 194. 


5. The Supreme Court declares that the province of the Court of Appeals 
under the Radio Act of 1927 is comparable to its former province on appeals 
from administrative decisions of the Commissioner of Patents (Sections 59-62, 
title U. S. C.) before that jurisdiction was transferred to the Court of Cus- 
toms & Patent Appeals by the Act of Mar. 2, 1929, c. 488, 45 Stat. 1475. 


6. Keller v. Potomac Electric Power Co., 261 U. S. 428, 444; Postum 
Cereal Co. v. California Fig Nut Co., 272 U. S. 693, 700-701. 

Congress, of course, has power to invest the Court of Appeals of the 
District of Columbia with the functions of an administrative tribunal, inas- 
much as that court is not a constitutional court. Keller v. Potomac Electric 
Power Co., supra. 


7. Keller v. Potomac Electric Co., supra: Ex Parte Bakelite Corporation, 
a jt hee Po ; Old Colony Trust Co. v. Commissioner of Internal Revenue, 
279 U. S. 716. 


8. In re McFarland, 30 App. D. C. 365. 





NOTES AND COMMENTS 355 


costs against the Commission,® which would most certainly appear 
to be a characteristic of judicial decision.?° 

This decision fixes the status of the Court of Appeals as a 
super-Commission, and, perforce, places parties complaining of the 
Commission in a rather difficult position. Suppose the Commission 
makes a clearly erroneous decision substantially affecting the rights 
of a station, and that this decision is wrongly affirmed by the Court 
of Appeals; since appeal to the Supreme Court is denied, the only 
remedy left the station (other than the possibility of an action against 
its opponent station or stations) is suit for injunction restraining 
the Commission, or other extraordinary remedy," in the Supreme 
Court of the District of Columbia. The appeal from this latter 
court is to the Court of Appeals, which we are assuming has al- 
ready erred in this very controversy; so the circle is complete, ex- 
cept for review in the Supreme Court of the United States on writ 
of certiorari. 

Member of the Chicago Bar. Keira Masters. 


Rapio Act or 1927—AppEAL FROM FEDERAL Rapio CoMMIS- 
SION—APPEALABLE DeEcIsion.—Appellant was one of a group of 
press associations and newspapers, seeking authority to engage in 
point-to-point wireless telegraphy. On Dec. 22, 1928, the Com- 
mission approved? individual applications of members of this group 


asking permission to construct stations for point-to-point press com- 
munication, but the construction permits were never actually issued 
because of differences thereafter arising within the group. Ap- 
pellant, dissatisfied with the number of channels allocated to it, 
repudiated the action of the Commission. On June 20, 1929, the 
Commission revoked its action of Dec. 22, 1928, and ordered the 
construction permits to be issued to a trustee for the group as a 
whole. Appellant appealed from this decision to the Court of Ap- 
peals of the District of Columbia, alleging that it was thereby de- 
prived of rights acquired under the order of Dec. 22nd. Held: that 
appellant had no grounds for appeal. Appeal dismissed.? 

In its decision the court adopts a strict construction as to what 
constitutes an appealable decision of the Commission. Section 16 
of the Radio Act of 1927* provides that an appeal may be taken to 
the Court of Appeals from a decision of the Commission denying 





9. It is interesting to note that the Court of Appeals has not subse- 
quently assessed costs in any appeal from the Commission, although the 
Commission’s decisions have been reversed in two instances since the WGY 


case. 

10. See Tesla Electric Co. v. Scott et al., 101 Fed. 524. 

11. In Technical Radio Laboratory v. Commission, 36 F. (2d) 111 (C. A., 
D. C. Noy, 1929); it was hinted that such a suit might lie. 


1. The exact nature and effect of the Commission’s order of this date 
was in issue. 

2. Universal Service Wireless, Inc. v. Federal Radio Commission, No. 
5005, Court of Appeals of District of Columbia, decided May 5, 1930, U. S. 
Daily, May 8, 1930 (not yet reported). 

3. 44 Stat. 1162. 
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an application for (a) construction permit, (b) station license, (c) 
renewal of existing license, or (d) modification of existing license. 
The court examined the grounds thus specified, held that applicant 
did not expressly fall within one of the four specified, and dis- 
missed the appeal, saying: 


“The right of appeal being a statutory one, the court cannot dispense 
with its express provisions, even to the extent of doing equity.” 


This represents a recession from the liberal position regarding ap- 
pealable decisions taken by the court in Richmond Development 
Corporation v. Federal Radio Commission* where an application 
for extension of time when the station should be completed (which 
is required to be specified in construction permits) was treated as 
an application for a construction permit and a denial of the ap- 
plication by the Commission was regarded as an appealable decision 
although there had been two previous extensions and the last ex- 
tension had expired 15 days before the application in question was 
made.® 
Member of the Chicago Bar. KeitH MAsTERrs. 


Rapio Act or 1927—-REGULATIONS FOR PREVENTION OF INTER- 
FERENCE UNDER SECTION 4(F)—POWER oF COMMISSION TO MAKE 
CHANGES IN STATION ASSIGNMENTS WITHOUT Prior HEARING.— 
In its statements of grounds for decision in Courier-Journal and 
Louisville Times Co. (WHAS) v. Commission the Federal Radio 
Commission attempts to justify its General Order No. 87 of April 
7, 1930, and the changes in broadcasting station assignments made 
pursuant thereto. Under the Commission’s action WHAS was to 
have undergone a change in frequency from 820 kc. to 1020 kc. 

The point made by the Commission that Section 4(f) of the 
Radio Act of 1927 gives it power to make such changes in station 
assignments without opportunity for hearing to the stations affected 
prior to the effective date of the changes has been discussed at 
length in the writer’s article appearing in this issue of the JouRNAL 
or Arr Law.? The Commission, in citing the City of New York® 
and Great Lakes Broadcastng Co. cases* in support of its action, 
fails to note that the reallocation of November 11, 1928 (which 
was based on General Order No. 40 of August 30, 1928, and a 
tentative allocation announced September 11, 1928), was preceded 
by opportunity for hearing during a period of two months, under a 





4. 35 F. (2d) 883 (decided Nov. 4, 1929). ; 
5. See Practice & Procedure before the Federal Radio Commission, 
Louis G. Caldwell, JourNAL or Arr Law, Vol. I, p. 144, at p. 159. 


1. Court of Appeals, Dist. of Col., Special Calendar, No. 5190. 

2. Appeals from Decisions of the Federal Radio Commission; see also 
Practice and Procedure before the Federal Radio Commission, J. of A. L., 
Vo. I, No. 2 (April, 1930), p. 157. 

3. 36 F. (2d) 115. 
4. 37 F. (2d) 993. 
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procedure announced on September 11, 1928, which contemplated 
that all dissatisfied stations might be heard prior to the effective 
date. The Commission’s reduction of WGY’s hours of operation, 
which was held in the General Electric Company case® to be a denial 
of a renewal application and appealable, was made pursuant to Gen- 
eral Order 40 (of which General Order 87 is simply an amendment). 

The important feature of the statement, however, is that, for the 
first time in the history of the Commission, a basis for minimum 
geographical separation between stations on the same and on ad- 
jacent channels is formally established. This is done in terms 
of a unit denominated an “interference mile.” What the unit is, 
and on what basis it has been calculated, do not appear in the state- 
ment, but a chart is set forth tabulating the minimum mileage separa- 
tion which should exist between stations of equal power. The chart 
is as follows: 


Power On Same Separated Separated Separated 
Frequency by 10 ke. by 20 ke. by 30 ke. 
50 Watts 220 Mi Mi 30 Mi. 22 Mi. 
00 “ 300 “ 85 “ “ “ 
200: * 650 “ 185 “ 90 “ 65“ 
“ 900 “ 250 “ 125 “ 90 “ 
1 Kilowatt 1200 “ ae * 176.“ 120 “ 
“ 1850 “ 530 “ 260 “ 180 “ 
10 “ 2200 “ 630 “ 320 “ 220 “ 
Ip | 2400 “ 680 “ 340 “ 240 “ 
2 2600 “ 750 “ 370 “ 260 “ 
50 “ 3000 “ 860 “ 430 “ 300 “ 


The statement announces that the chart has been adopted by the 
Commission,5* 

It is possible to criticize the standard set up in the chart as 
still being far too low, but allowance must be made for the prac- 
tical situation with which the Commission is faced on account the 
grossly excessive number of broadcasting stations and its past fail- 
ures to reduce the number. Until the number is reduced (par- 
ticularly of regional stations) technical ideals must be sacrificed. For 
example, it has commonly been considered necessary that, for good 
(not to mention excellent) results, 500 watt stations should be 
separated by 1200 miles and 1000 watt stations by 1800 miles and 
that 5000 watt stations should not be duplicated anywhere in the 
country on the same channel. The chart seems to forecast the de- 
struction of some of the cleared channels unless stations now as- 
signed to those channels obtain sufficient increases in power. If 
the chart is open to such an interpretation it constitutes pro tanto 
a serious step backward from General Order No. 40 and the re- 
allocation of November 11, 1928.° 


5. 31 F. (2d) 630. 
5a. Since the above was written, the writer has been informed that this 
tabulation has not been officially adopted by the Commission, but that it was 
prepared by its engineering division for its own use. 
This was the judgment of Dr. J. H. Dellinger, Chief of Radio Sec- 
tion, Bureau of Standards (formerly chief engineer of the Commission), 
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The small minimum geographical separations on adjacent chan- 
nels shown in the chart are also hard to justify technically, especially 
in comparison with the separations proposed on channels removed 
20 kc. and 30 kc. from the principal channel. Their correctness, 
of course, depends a great deal upon what degree of selectivity 
of receiving apparatus is taken as a standard, as well as upon what 
particular frequency is in question, 

Nevertheless, the fact that such a chart has been adopted repre- 
sents a stride forward in the reduction of interference in the broad- 
cast band (except in so far as it may be used to destroy cleared 
channels). The failure on the part of the Commission to adopt 
and observe any minimum standards in the past had led to the virtual 
destruction of good reception on practically all of the local and 
regional channels. On some twenty-four of the regional channels 
there are geographical separations of from 650 down to slightly over 
200 miles between stations on the same channel which ought to be 
separated,’ under the Commission’s figures, by at least 900 to 1200 
miles. While it will take time to make the existing set-up con- 
form to the standards specified in the chart, the standards should 
serve at least as a bulwark against any further sacrifice of the in- 
terest of the listening public to the insistence of individual broad- 
casters (provided, of course, that the present number of cleared 
channels is not diminished). It is to be hoped that, instead of 
definitely adhering to these standards, the Commission will take 
steps to bring them to a higher level. 

The portion of the statement in which the Commission at- 
tempts to justify General Order 87 and its application to the par- 
ticular stations affected is not altogether convincing. The Com- 
mission claims that its action would improve interference conditions 
on sixteen cleared channels for a total of 3676 interference miles; 
that conditions would be unchanged on three cleared channels; and 
that on three cleared channels there would be a total loss of 143 
interference miles. To reach these totals, however, the Commission 
has had to disregard cases where a reduction in geographical separa- 
tion was brought about between stations on adjacent cleared chan- 





John V. L. Hogan and C. M. Jansky, Jr., in testimony heard by the Com- 
mission on July 23, 1928. See Radio Facts and Principles, Govt. Pr. Off. 
1928. The standards agreed to by these eminent authorities have frequently 
been urged by the Commission before the Court of Appeals, and were set 
forth in its brief filed with the United States Supreme Court in Federal Radio 
Commission v. General Electric Co., Adv. Ops., 1929-1930, p. 514. The basis 
for them js set forth in U. S. v. American Bond & Mortgage Co., et al, 
31 F. (2d) 448. See Report of Standing Committee on Radio Law, A. B. A. 
Reps., 1929, Vol. 54, pp. 424-426. 

7. The low technical standards which some of the Commission’s engineers 

have testified to recently in hearings before the Commission are illustrated by 
the Commission’s statement just filed in Bennett v. Commission, No. 
In this case the engineer testified that “during winter months heterodyne 
interference would be caused by stations of 1000 watts power in a radius of 
500 to 700 miles operating on the same frequency.” Such recessions from 
sound principles are hard to justify, and result in encouraging the ever- 
insistent pressure for the authorization of new stations. 
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nels but the reductions were not great enough to bring the separa- 
tion below the minimum distance shown on the chart. This method 
of calculation ignores a fundamental fact. Interference between 
stations on adjacent channels cannot be dealt with in absolute terms. 
No matter how far apart from each other (unless the distance is so 
great that detectible signals from the two stations do not anywhere 
penetrate the same area), stations on adjacent 10 ke. channels will 
cause cross-talk to each other somewhere in the intervening area. 
The greater the geographical separation, the greater the interference- 
free area will be for each station; amy reduction in the geographical 
separation will reduce the service area of the station and decrease 
its listening public. ; 

The figures set forth in the above chart do not mean, therefore, 
that the specified separations will obviate interference, but merely 
that they will probably avoid substantial interference over a service 
area which the Commission has apparently arbitrarily determined 
upon as a proper one to be expected by a given station, the dimen- 
sions of which have not, however, been made public. 

According to the Commission’s figures, WHAS was scheduled 
to suffer a loss of 25 interference miles. It is common knowledge 
that 1020 ke. is substantially inferior to 820 kc. (although both are 
cleared channels), the lower frequencies being capable of reliable 
service over a greater area free from fading, less subject to absorp- 
tion by steel buildings, etc. WHAS should, therefore, have an op- 
portunity in some forum to have it determined whether any con- 
siderations of public interest, convenience or necessity, require 
that it be subjected to this injury. 

There is no need for apprehension over the number of hear- 
ings which may. result from compliance with tha provisions of 
Section 11 of the Act by affording a prior hearing to stations ad- 
versely affected by such action of the Commission as General Order 
87. Of the 26 stations involved in the shifts all but three acquiesced. 
The issues at such a hearing, where the respective merits of the 
stations in program service are not directly in question, probably 
may be confined to the technical considerations on which the Com- 
mission relies in justification for its action and with respect to which 
the Commission’s engineers may or may not be right. If they are 
right no harm is done; if they are wrong, a public service is rendered 
in demonstrating it. It may easily happen that some other shift will 
better accomplish the purpose, and avoid injustice to existing sta- 
tions. The only way to find out is to hold a hearing before inflicting 
grievous injury not only on the stations but perhaps also on hun- 
dreds of thousands of listeners. 

Member of the Chicago Bar. Louts G. CALDWELL. 


COMMENTS 


Arr ComMERCE REGULATIONS—JURISDICTION OF FepERAL Court—[U. S. 
Dist. Ct. Ohio]—Action at law instituted in Federal District Court. De- 
fendant’s dirigible flying at an altitude of about 150 to 200 feet above plain- 
tiffs land frightened plaintiff’s horses. The horses ran away with the wagon 
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that plaintiff was loading and plaintiff was injured. Petition alleged negli- 
gence in several particulars, the first of which was in flying at an altitude 
lower than 500 feet and thus in violation of the Air Traffic rules promulgated 
by the Secretary of Commerce in accordance with the authority given him 
by the Air Commerce Act: 49 U. S. C. A. 173-(e). Demurrer overruled. 
It did not appear from the petition whether the flight was interstate or 
intrastate. 

Held: (1) The Air Commerce Act 49 U. S. C. A. Sec. 181-(5) prohibiting 
the navigation of aircraft otherwise than in conformity with the air traffic 
rules impliedly gave to one injured by a violation of these rules an action 
for damages. (2) If defendant's flight were interstate the petition sufficiently 
stated plaintiff's claim as one arising under the laws of the United States to 
give the federal court jurisdiction the petition alleging a violation of the 
Air Commerce Act. If the flight were intrastate, the court would have juris- 
diction on the ground of violation of the air traffic rules if it were necessary 
to apply the 500 feet minimum altitude rule to intrastate flights in order to 
protect interstate movements. (3) If plaintiff be unable to prove any neces- 
sity for applying the federal altitude rule to intrastate movements that would 
constitute a failure of proof so far as that ground of negligence was con- 
cerned; but whether interstate flight or intrastate flight, the petition, setting 
up the altitude rule and alleging a negligent violation of the rule to plaintiff’s 
damage, sufficiently states a case under the federal law which should not be 
dismissed for lack of jurisdiction. Neiswonger v. Goodyear Tire & Rubber 
Co., 35 F. (2d) 761 (Feb. 1929). 

The application of the air traffic rules to intrastate flights raises the 
question of greatest significance in this case. The case seems to be the first 
one arising under the air traffic rules, and in its application to intrastate 
flights, is one of first impression. It indicates the attitude which the federal 
courts will probably adopt in determining the extent to which the federal 
government will be allowed to control aviation. 

The first point decided, i. e., that the Air Commerce Act of 1926 im- 
pliedly gave a right of action to a person injured by another’s violation of 
the air traffic rules, admits of but little argument: Texas and Pacific Ry. Co. 
v. Rigsby, 241 U. S. 33, 60 L. Ed. 874 (1916). “The Supreme Court has 
decided that the Safety Appliance Acts and other similar Acts of Congress, 
imposing obligations on railroads to equip their locomotives and cars in the 
manner thereby prescribed, create by implication a civil liability for injury or 
death resulting from a violation of these acts.” (Reynolds, “The Distribution 
of Power to Regulate Interstate Carriers Between the Nation and the States,” 
p. 345.) That, where a right of action is given by federal law, a suit based 
upon that right is within the jurisdiction of the federal courts, is also clear: 
“Whenever federal law grants a right of property or of action, and a suit 
is brought to enforce that right, such a suit arises under the law creating 
the right, within the meaning of statutes defining the jurisdiction of federal 
courts”: McGoon v. Northern Pacific Ry., 204 F. 998 (1913); Rose’s “Fed- 
eral Jurisdiction and Procedure,” Sec. 230, 234, 958. “Thus, any suit which 
seeks to assert a right given by the Interstate Commerce Act, is clearly one 
arising under the laws of the U.S. . . .” (Sec. 958, supra.) 

That the failure to prove the necessity of the application of the altitude 
rule to intrastate flights would not deprive the court of jurisdiction is also 
well supported by authority: Ward v. Todd, 103 U. S. 327 (1880); Siler v. 
Louisville & Nashville R. R. Co., 213 U. S. 175 (1909). As generally stated, 
the rule is that if it appears from the plaintiff's complaint that, in any aspect 
which the case may assume, the right of recovery may depend upon the con- 
struction of Federal Statutes, and if the right of recovery, so far as it turns 
upon the construction of such statutes, is not merely a colorable claim, but 
rests on a reasonable foundation, a federal question is involved which is ade- 
quate to confer jurisdiction, although the right of recovery is also predicated 
on other grounds, not involving federal questions, and although the case is 
ultimately decided upon grounds not involving the determination of any federal 
question: St. Paul, M. & M. Ry. Co. v. St. Paul & N. P. R. Co., 68 F, 2 
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(1895). Thus, the federal court can acquire jurisdiction through the allega- 
tion of violation of the air traffic rule and can then determine the case on 
the other allegations of negligence. 

From the point of view of air law, however, the important question in 
this case is, Do the air triffic rules apply to and govern flights purely intra- 
state? The answer given by the district court is that they probably do. The 
ground on which the federal government is permitted to control intrastate 
flights is the familiar “burden on interstate commerce” theory, as appears from 
the opinion of West, District Judge: “If the circumstances and conditions 
under which air commerce is carried on are such that it is necessary for the 
altitude rule to apply to and regulate intrastate flights in order to protect 
interstate movements, then it will so apply the same as to an interstate 
flight. . . . It is apparent that all or nearly all of these rules [air traffic] 
must be applied to both intrastate and interstate craft in order to secure the 
safety of the latter, and that with respect to these matters the federal regula- 
tions must be paramount. Conflicting state rules could not be allowed.” The 
court here applies the burden theory, as developed by the railroad, by water- 
craft, and the telegraph cases, to aircraft with the apparent result that the 
federal government is to control all flying, so far as the rules of flights are 
concerned. Then comes a concession: “This is not, however, so evident with 
respect to the 500 foot altitude rule involved here. It is a little difficult to 
see in what respect interstate aircraft navigating at or above the prescribed 
elevation can be endangered or interfered with by intrastate craft moving in a 
lower plane. However dangerous this may be to the intrastate craft and to 
persons and property on the ground, the danger to interstate craft is not 
apparent.” 

From the beginning, the power of the federal government to control 
aviation, interstate and intrastate, was based upon the commerce clause of 
the constitution. The treaty making power, the admiralty power, and the war 
power, were all suggested as being sufficient to support a Federal Air Act. The 
power over commerce, however, was adopted by Congress as being the most 
appropriate and effective basis for federal control over aviation. As soon, 
also, as government control of aviation was conceived necessary, it was realized 
that the control and regulation, whether Federal or State, must be uniform. 
Most writers doubted the power of Congress to control all aviation; accord- 
ingly, they advocated a uniform State law. Others thought it possible that 
the Supreme Court would uphold federal control of all aviation under the 
Commerce power and under the burden theory. The Air Commerce Act 
passed in 1926 left the power divided between the nation and the States, 
except that it provided that all flying must be done in conformity with the 
air traffic rules. (49 U. S. C. A., Sec. 181 (a)-(5).) 

The burden theory may be summarized as follows: whenever there exists 
such an interblending and interdependency between interstate and intrastate 
commerce that the freedom, well-being, or safety of the former depends upon 
the latter, congress, or an administrative body delegated with national author- 
ity, may regulate that intrastate commerce in so far as it is necessary to 
preserve the freedom, well-being, or safety of the commerce within the ex- 
clusive control of the Federal Government. (Robert’s “Federal Liabilities of 
Carriers,” Sec. 14.) Congress may prevent or remove any condition, act or 
Statute, the effect of which is to burden interstate commerce. This principle, 
upon which the Netswonger case relies, was furthest extended in the railroad 
cases. 
There seem to be at least three different kinds of burdens: physical, 
financial, and administrative. The best example of physical burdens appears 
in the cases under the Safety Appliance Act. This Act provided that certain 
safety appliances be used on railroads engaging in interstate commerce. In 
Southern Ry. Co. v. U. S., 222 U. S. 20 (1911), a suit to recover penalties for 
violation of the act, the defense was that the cars were being used only in 
intrastate commerce. The court held that the act must be applied to all cars 
used on a railroad engaged in interstate commerce, regardless of whether used 
in moving intrastate or interstate traffic, in order to protect those cars used 
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in interstate traffic. The analogy between railroad traffic and air traffic, 
though not perfect, due to the difference in the nature and extent of the high- 
ways, is quite apparent. For other cases on physical burdens, see Sanitary 
District of Chicago v. U. S., 266 U. S. 405 (1925), holding that the federal 
government may enjoin the diversion of water from Lake Michigan on the 
ground that such continued diversion is an obstruction to interstate commerce ; 
Western and Atlantic Railroad Co. v. Western Union Telegraph Co., 138 Ga. 
420 (1912), holding that a telegraph company will not be permitted to con- 
demn the right of way of a railroad company for the construction and main- 
tenance of lines of telegraph i in such a manner as to materially interfere with 
the railroad company in the operation of its trains; and Carter v. U.S:; 4 
(2d) 227 (1930), to the effect that the Federal Government, in protection of 
interstate commerce, may require the treatment of domestic [intrastate] cattle 
to eradicate Texas fever; and numerous cases holding void, as burdens on 
interstate commerce, state statutes requiring railroads to make certain switch 
connections or stops. 

The most recent extension of the burden principle has been its applica- 
tion to the rates of railroad carriers. Where intrastate rates are so low that 
interstate carriers coming in competition with the intrastate carriers are forced 
to increase their rates in other districts in order to make up for the loss 
resulting, the Interstate Commerce Commission has power to increase the 
intrastate rates to remove the burden upon or discriminations against interstate 
commerce: The Minnesota Rate Cases, 230 U. S. 352 (1912), The Shreveport 
Case, 234 U. S. 342 (1913), New York v. U. S., 257 U. S. 59 (1921), and 
Railroad Commission v. C. B. & Q. Ry., 257 U. S. 563 (1921). These deci- 
sions show a disposition to sustain the exercise of federal authority over com- 
merce purely intrastate whenever the Court is able to discern a reasonably 
close connection between the subject of federal legislation and interstate com- 
merce. (Reynold’s “The Distribution of Power” supra, p. 143; Beale and 
Wyman, “Railroad Rate Regulation.” Sec. 100; Fuller, “Interstate Com- 
merce,” p. 67.) 

The burden principle has been applied in many other types of situations: 
Atlantic-Pacific Stages v. Stahl, 36 F. (2d) 260 (1929), applied to a state 
statute requiring carriers to secure a certificate of convenience and necessity; 
Western Union Telegraph Co. v. Boegli, 251 U. S. 315 (1920), a state statute 
penalizing the telegraph company for delay in delivery of messages; Shafer v. 
Farmer's Grain Co., 268 U. S. 189, a state statute regulating the sale of 
domestic grown wheat; and other cases on statutes licensing, taxing, and other- 
wise regulating commerce. 

The Neiswonger case, in extending the burden principle to air flights, has 
followed the trend of the Supreme Court as indicated very clearly by the 
burden cases, especially the Safety Appliance Cases and the Rate Cases. The 
same attitude has been adopted in the decisions involving federal control over 
radio: Whitehurst v. Grimes, 21 F. (2d) 787 (1927): “Radio Communica- 
tions are all interstate. This is so, though they may be intended only for 
intrastate transmission; and interstate transmission of such communications 
may be seriously affected by communications intended only for intrastate 
transmission. Such communications admit of and require a uniform system 
of regulation and control throughout the United States, and Congress has 
covered the field by appropriate legislation. It follows that the ordinance 
[imposing a license on radio broadcasters] is void, as a regulation of inter- 
state commerce.” Accord: U. S. v. American Bond ayd Mortgage Co., 31 
F. (2d) 448 (1929 

Another possible approach towards the question of federal control over 
intrastate aviation is in treating the air as a highway and as subject to the 
same control as are navigable waters. (Kintz, “The Federal Air Traffic Rules,” 
I Air Law — p. 265; Zollmann, “Governmental Control of Aircraft,” 53 
Am. L. R. 897.) Were the rules regarding navigable waters, as laid down 
in The Oyster Police Steamers of Maryland, 31 F. 763 (1887), applied to air 
travel, state control over aviation would be insignificant. The framers of the 
Air Commerce Act favored the Commerce power rather than the admiralty 
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power, but if for any reason the commerce power proves inadequate to sup- 
port federal control over aviation, we shall probably see the navigable water 
analogy attempted. The history of the cases under the admiralty power, 
however, throws a serious doubt upon the possibility of so applying the power. 

The Neiswonger case has been supported to some extent by dicta in Craig 
v. Boeing Air Transport, Inc., 1929 U. S. Av. Rep. 101 (Oct. 1929): “It may 
be conceded that such a suit at law for violation of an air traffic rule would 
be one arising under the laws of the United States and removable, but before 
it can be so held, it must be clear that a violation of such rule is alleged.” 

Seven years ago, William P. MacCracken (“Air Law,” 57 Am. L. Rev. 97, 
1923), predicted that federal control over intrastate flights would probably be 
constitutional and state authority very limited. The means suggested was the 
burden principle. The prediction seems in a fair way to be realized. lf the 
Supreme Court will uphold the application of the air traffic rules to all 
flights, state control will be very limited. The Safety Appliance cases, the 
Rate cases, the Radio cases, and the Neiswonger case all point to such a 
result and most of the writers on the subject have anticipated such federal 
control. (Zollmayn, “Law of the Air,” Secs. 48, 50, 52, 58; Logan, “Aircraft 
Law Made Plain,” pp. 34, 38, 41; Fixel, “Law of Aviation,” pp. 109, 113; 
Wooley and Hill, “Airplane Transportation,” p. 328 (Article by W. P. Mac- 
Cracken) ; Greer, “Aviation From a Legal Point of View,” 15 A. B. A. Jour- 
nal 305, 308; People v. Smith, 196 N. Y. S. 241, 1922.) 

That the Siates will still have some control over aviation is admitted on 
all sides. The Air Commerce Act itself includes by its terms intrastate flights 
only in regard to the air traffic rules. Licensing, taxing, inspection, and other 
regulations are not exclusively within the federal power. 

As for the air traffic rules, the weak point in the argument for their 
application to all flights is that it is conceivable that there may be intrastate 
flights under conditions which do not “in any wise interfere or impinge upon 
interstate flying.” (Hotchkiss, “Aviation Laws,” Sec. 57.) If£ it is possible 
that intrastate flights under one set of regulations would not endanger or 
interfere with interstate flights under a different set of regulations in regard 
to altitude, speed, signals, lights, emergency landings, etc., then the constitu- 
tionality of exclusive federal control would seem dubious. As pointed out in 
the Netswonger case, the possibility of interference with interstate commerce 
in the case of the altitude rule is not free from doubt. In the case of 
emergency landings and in inclement weather, however, the altitude rule, also, 
would seem to call for a single control. As planes “and flights increase in 
number and complexity, the necessity for uniformity, and the probability that 
intrastate flights will be considered as essentially connected with interstate 
commerce, will become all the greater. Until the Supreme Court acts, the 
extent of federal control will be uncertain. Everything seems to point to 
a federal control over aircraft similar to that exercised over railroads. 

ABRAHAM FISHMAN. 


AIRCRAFT—COLLISION—DEGREE OF CARE REQUIRED IN CONDUCT AND OPER- 
ATION IN LANDING ArrcrAFT—[Wisconsin]—The Supreme Court of Wiscon- 
sin has recently had before it an interesting question, namely, the amount of 
care required to be used by an aviator in landing a plane so as to exempt him, 
or his employers, if he happens to be an agent, from liability for damages 
caused to a plane stalled on the runway. Greunke v. North American Air- 
ways Co. (1930), 230 N. W. 618. 

The defendant operated an airport maintaining, as part of its business, 
hangar rental, transportation of passengers, freight and mail, and a school of 
instruction for students. West, an agent of the defendants and a licensed 
transport pilot, operated the plane which caused the accident. The plaintiff, 
who was also a licensed transport pilot, owned a plane which he kept at the 
defendant’s hangar. The day on which the accident occurred, West, in the 
course of instructing a student, preceded the plaintiff in the air. West made 
one or two landings while the plaintiff was in the air but went back up. The 
plaintiff came in landing on the runway but making a “dead stick” landing, 
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i. e., a landing made with a stalled motor. While he was endeavoring to 
start the motor, in order to get the machine off the runway, West came in and 
touched the runway, bounced, and thereafter collided with the plaintiff’s plane, 
causing considerable damage to both machines. The action was brought to 
recover damages. The defendant alleged that West used care in making his 
landing, but that owing to the light at the time and the color of the plaintiff’s 
machine, it was difficult to see the plane standing on the runway. There was 
also some evidence of a custom to pull stalled planes off the runway in ac- 
cordance with the rule that “landing planes have the right of way over air- 
craft on the ground.” (U.S. Dept. of Commerce Rules of Flying.) 

The court held that the rules of law applicable to torts on land would 
apply. In its instructions to the jury the trial court said: “West was to use 
the highest degree of care the men of reasonable vigilance and foresight 
ordinarily exercise in the practical conduct and operation of an airplane and 
making a landing.” On appeal, this was held to be prejudicial error and that 
West’s duty was to use ordinary care as that term has been defined saying 
that, “ordinary care, however, is not the highest degree of care that men of 
reasonable vigilance and foresight ordinarily exercise in the practical con- 
duct of their affairs.” “Without doubt the defendant was required to use a 
high degree of care, which care would be the care that the great mass of men, 
so circumstanced as he, would ordinarily use.” 

The rules of law applicable to torts on land under such circumstances are 
as follows: If a man engage in an act which the circumstances indicate may 
be dangerous to others he must take all the care which prudence would sug- 
gest to avoid an injury. McGrew v. Stone (1866), 53 Pa. St. 436. More 
vigilance and caution are required in the doing of acts at a place where injury 
is liable to occur from them than where no injury may be anticipated: 
Indianapolis Union Ry. Co. v. Boettcher (1891), 131 Ind. 82. The controlling 
test of the exercise of reasonable care is not what has been the practice of 
others in a like situation, but what a reasonably prudent man would have done 
in such a situation: Chi. Mil. & St. P. R. Co. v. Moore (1909), 166 Fed. 663. 
“High degree of care” denotes no more than a degree of care commensurate 
with the risk of danger: N. J. Fid. & Plate Glass Ins. Co. v. Lehigh Valley 
R. R. Co. (1918) 92 N. J. L. 467. Ordinary care is not a constant but a vary- 
ing condition, dependent upon each particular case and proportioned to the 
dangerous nature of the instrumentality employed and the probability of in- 
jury: Tyler v. Gulf C. & S. F. Ry. Co. (1918), 143 La. 177. The highest 
degree of care is not required of operators of automobiles on the public high- 
ways, but the driver is under the duty of exercising reasonable care to avoid 
inflicting injury to others who may be lawfully using the same highway: 
Tenn. Mill & Feed Co. v. Giles (1924), 211 Ala. 44. The operator of an auto- 
mobile on a public highway must use such care as a reasonably prudent man 
would under like circumstances, the highest degree of care not being exacted: 
Hester v. Hall (1914), 17 Ala. App. 25. The operator of an automobile must 
use such a degree of care in the operation of the machine with a view of 
averting injury to others: Henderson v. O’Leary (1922), 177 Wis. 130. In 
determining what is reasonable or ordinary care, control over the instru- 
mentality claimed to have caused the injury is an element for consideration, 
and the amount of prudence and vigilance which must be exercised in order to 
reach the required standard ree as one’s increased power of control 
over such instrumentality: 8 C. J. 695. If we may assume some analogy 
between aircraft and automobiles, we ned aware that, automobiles are not to 
be regarded as dangerous per se: Parker v. Wilson (1912), 179 Ala. 361; 
Landry v. Oversen (1919), 187 Ia. 284; Cunningham v. Castle (1908), 127 N 
Y. App. Div. 580. Also automobiles are not to be regarded in the same cate- 
gory with locomotives, dynamite, and other dangerous contrivances: Vincent 
v. Crandall & Godley Co. (1909), 115 N. Y. S. 600; Goodman v. Wilson 
(1914), 129 Tenn. 464; Steffan v. McNaughton (1910), 142 Wis. 49. 

The instructions which the lower court gave to the jury seem to be based 
on the theory that the care which should be required would be based on the 
instrumentality used and the circumstances involved in the situation, following 
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the rules quoted above; and that while an airplane is not per se a dangerous 
instrument, still it is such an instrumentality as requires one to use the highest 
degree of care in its operation. The Supreme Court in holding that this was 
prejudicial error held that the pilot’s duty was not to use the highest degree 
of care but ordinary care which, being a varying figure according to the instru- 
ment used, would be a high degree of care in the case of aircraft. The ques- 
tion might be raised as to how the jury is to distinguish between “highest 
degree of care that men of reasonable vigilance use in the practical conduct 
and operation of an airplane and making a landing,” and the instruction that 
the test is whether or not the pilot used ordinary care, defining ordinary care 
as meaning a high degree of care which men so circumstanced as he (meaning 
men landing a plane?) would use. 

From the standpoint of air law the case merely holds that the operator 
of an airplane is not required to use the highest degree of care but some high 
degree of care considering the instrument used and which is here held to be 
included in the phrase “ordinary care.” 

Wo. K. TELL. 


AIRPORT—OPERATION BY City—LiasiLity or City FoR DAMAGES FROM 
NEGLIGENT OPERATION OF MunicipAL Arrport—[Alabama]—The plaintiff, a 
property owner, brought an action against the City of Mobile for damages 
caused to his property by reason of the draining of a municipal airport 
owned and operated by the defendant municipality. It appeared that the 
plaintiff was a lower, servient owner whose property adjoined the airport, 
but that in draining the airport, ditches were constructed under the direction 
of the city engineer in such a manner that the natural flow of water upon the 
plaintiff's land was greatly increased with the result that his bean crop was 
destroyed. The defendant demurred to the complaint on the ground that it 
was exercising a governmental function in the maintenance of the airport, and 
therefore was not liable. The demurrer was overruled, and a jury in the 
circuit court found $350 damages for the plaintiff. Upon appeal this decision 
was affirmed in the appellate court: City of Mobile v. Lartigue (Ala. App. 
1930) 127 S. 256. 

It is well settled that, in absence of a statute, a city is not liable in tort 
for the negligence of its agents where such negligence occurs in the discharge 
of a governmental function as distinguished from a corporate function: 
City of Wooster v. Arbenz 116 Oh. St. 281, 156 N. E. 210 (1927) ; Hammon v. 
City of Waterbury (1927) 106 Conn. 13, 136 Atl. 876; Bolster v. Lawrence 
(1917) 225 Mass. 387, 114 N. E. 722; Scibilia v. Philadelphia (1924) 279 Pa. 
549, 124 Atl. 273; Roumbos v. City of Chicago (1928) 332 Ill. 70, 163 N. E. 
361; Dillon, Municipal Corporations (5th ed.) Vol. 4 § 1625 seq.; 19 R. C. 
L. 392; 43 C. J. 921. The court in the instant case recognized this generally 
admitted non-liability of municipalities in their discharge of governmental 
functions, but concluded that a city in operating an airport is not in the 
exercise of a governmental power. It was a case of first impression in 
Alabama, and, it is to be believed, in the country. 

While the distinction as concerns tort liability between governmental and 
corporate powers of a city is well known, the application to a particular set 
of facts has often proved troublesome to the courts, and has led to divergent 
views throughout the country. However, it seems quite well settled that a 
municipality is not liable for injuries due to the defective condition or 
negligent management of its property when used for the following purposes: 
school buildings: Howard v. Worcester, 153 Mass. 426, 27 N. E. 11; Daniels 
v. Grand Rapids, 191 Mich. 339, 158 N. W. 23; police and fire stations: 
Wilcox v. Rochester, 190 N. Y. 137, 82 N. E. 1119; State v. Joplin, 189 Mo. 
App. 383, 176 S. W. 341; prisons: Evans v. Kankakee, 231 Ill. 223, 83 N. E. 
223; Bowling Green v. Rogers, 142 Ky. 558, 134 S. W. 921, and hospitals: 
Bolster v. Lawrence, cit. supra. In the maintenance of public parks, streets, 
and sewers the decisions are not so uniform. Some courts have found them 
governmental functions: Nelson v. City of Spokane (Wash. 1918), 176 P. 
149; Luebken v. City of Hanover (Kansas), 283 P. 501; Harris v. District of 
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Columbia, 256 U. S. 650, 41 S. Ct. 610, 43 C. J. 972, 977, 1170; others have 
found them corporate functions with consequent liability: City of Waco v. 
Branch (Texas 1928), 5 S. W. 2nd 498; Denver v. Porter, 126 Fed. 288 
(Colo.) ; Van Dyke v. Utica, 196 N. Y. S. 277; Barthold v. Philadelphia, 154 
Pa. 109, 26 Atl. 304. 

Alabama, itself, is committed to the doctrine that the maintenance of 
public streets and sidewalks is a corporate rather than a governmental func- 
tion: City of Birmingham v. Whitworth, 218 Ala. 603 (1929). But the same 
court has found, in a recent case, that a city in maintaining a public park is 
exercising a governmental function, and therefore is not liable for the negli- 
gent management of a public golf links in the park: Williams v. City of 
Birmingham, 219 Ala. 19 (1929). 

The court in the instant case was inclined to feel that the operation of an 
airport was more akin to the maintenance of public streets than of public 
parks, and so found the city liable. As indicated the precise question had not 
arisen before, and the Alabama court was not bound by any conclusive deci- 
sion either in its own courts or the courts of the other states. 

The adjudicated cases on municipal airports in this country up to the 
present time have been concerned with the right of cities to establish airports 
under state legislation, and their power to issue bonds or levy taxes for their 
erection and maintenance. The majority of the state legislatures have directly 
authorized their municipalities to establish such airports: 1929 U. S. Aviation 
Reports, 403-876; and the reported cases have been uniform in holding that 
cities may incur indebtedness in acquiring and maintaining airports: Ctty of 
Wichita v. Clapp (1928), 125 Kan. 100, 263 P. 12; Dysart v. City of St. Louis 
(1928), 11 S. W. 2nd 1045; Douty v. Mayor of Baltimore (Md. 1928), 141 Atl. 
499; Hesse v. Rath (1928), 249 N. Y. 435, 164 N. E. 342; State ex rel. Hile v. 
City of Cleveland (Ohio 1927), 160 N. E. 241; Ennis v. Kansas City (Mo. 
1928), 11 S. W. 2nd 1054; State ex rel. City of Lincoln v. Johnson (Neb. 
1928), 220 N. W. 273; McClintock v. City of Roseburg (Ore. 1929), 273 P. 
331. Thus only indirectly has the nature of a municipality's function in 
establishing and maintaining an airport been passed upon. The establishment 
of an airport is a public purpose: Dysart v. St. Louis, supra; Ennis v. Kansas 
City, supra; is a city purpose: Hesse v. Rath, supra. Three courts have said 
an airport is a public utility, for the support of which a city may issue bonds: 
City of Lincoln v. Johnson, supra; Hile v. City of Cleveland, supra; or levy 
taxes: McClintock v. City of Roseburg, supra. In a recent Kansas case it has 
been held that the devotion of a reasonable portion of a public park to an 
airport comes within the legitimate use of public parks: City of Wichita v. 
Clapp, supra. 

In arriving at its conclusion the Alabama court was inclined to pour new 
wine into old bottles, and this presented a convenient, though not necessarily 
a definitive answer to a question which is bound to arise again in other states. 
Whether the decision in the instant case will be followed is conjectural, but 
along these lines several observations may be made. 

All states do not accept Alabama’s application of the distinction between 
governmental and corporate functions, as is shown by the fact that in several 
jurisdictions cleaning, repairing, and oiling of city streets is a governmental 
function: Louisville v. Hehemann, 161 Ky. 523, 171 S. W. 165; Johnson v. 
Somerville, 195 Mass. 370, 81 N. E. 268; and cases cited supra. Thus, even 
accepting the analogy of the Alabama court, others may come to a different 
decision. Again, it is to be noticed that Alabama i is one of the states in which 
the establishment of airports by municipalities has not been authorized by the 
state legislature. see 1929 U. S. Av. R. cit. supra. Just what significance this 
fact has, is not entirely clear, but in view of the fact that many of the acts 
have impliedly recognized the governmental nature of the function of estab- 
lishing and maintaining municipal airports: (see especially laws of Georgia, 
Kentucky, Connecticut, Ohio, Montana in 1929 N. S. Av. R. 403) it may 
become an important distinction in future adjudications of this question. 
Lastly, it is to be pointed out that at least four states have recognized ex- 
pressly the governmental nature of the function by providing that a municipal- 
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ity shall not be liable for negligence in the operation or maintenance of an 
airport. Two of these statutes providing for non-liability is limited to in- 
juries to persons: Texas Laws, 1929 Ch. 28, § 3; Wisconsin Laws, 1929 Ch. 464, 
§1; one is not so limited: S. Carolina Laws, 1929 Act 562, § 2; and the other 
provides that the liability shall be no greater than that imposed for the main- 
tenance of public parks: Jowa Laws, 1929 Ch. 138, § 9. As suggested by an 
Alabama court in Williams v. City of Birmingham, supra, this question is 
ultimately one for judicial interpretation and not legislative declaration, yet it 
is not clear that considerable weight would not be given to such a legislative 
provision. The Alabama court admitted that it did so in the Williams case 
where it faced a statutory declaration that the maintenance of public parks 
was a governmental function or power. It is at least to be noted that the 
appellate court in the instant case had no such statutory declaration to con- 


tend with. 
Douctass PILLINGER. 


AIRCRAFT — AIRPORT — TRESPASS — NUISANCE—ComMMon Law DoctRINE 
MopiF1Ep—[ Massachusetts] —Plaintiff owned a large country estate next to 
which the defendant company acquired land for a private airport, and in its 
operation many flights were made over the entire estate at high altitudes, one 
or two flights at less than 500 feet, and numerous flights as low as 100 feet 
over the outlying wood track nearest the air port in taking off and landing 
“whenever the conditions of wind and weather has made it necessary or con- 
venient.” No direct damage resulted, and the master found that the noise 
from the flying planes was not so great or so continuous as to materially 
interfere with the material comfort of persons of ordinary sensibilities so as 
to constitute a nuisance. The owner sought an injunction to prohibit flying 
above his property “solely on the ground of trespass and the nuisance result- 
ing from its continuance,” and to prohibit the operation of the airport because 
it must necessarily result in trespassers over the plaintiff’s land. The lower 
court denied the injunction, and the Supreme Court, in a somewhat circuitous 
opinion, upheld the lower court: Harry Worcester Smith et al. v. New 
England Aircraft Co., Inc. et al. (Mass. 1930) 170 N. E. 385. 

For the first time the Supreme Court of any state was squarely presented 
with a question of the property rights of the subjacent owner in the airspace 
above his land, and the use of the action of trespass to prevent invasion by 
airplanes. Although jurists had discussed the question at length (Zollmann, 
“Law of the Air” (1927) pp. 1-29; Hotchkiss “Aviation Law” (1928) pp. 12- 
27; Hazeltine, “Law of the Air” (1910) pp. 74-78) there have been only two 
decisions in this couutry, both by lower courts, passing upon the question 
of trespass by airplane prior to the present case. (Commonwealth v. Nevin 
(Pa. 1922) 2 Dist. and County Rep. 241; Johnson v. Curtis Northwest Air- 
plane Co. (Minn. 1923) 1928 U. S. Av. R. 242; see Hotchkiss p. 21.) The 
right of harmless passage was in each case upheld, as has been done in the 
few continental cases which have considered the question. (Assinquant Mange 
v. Societe Farman (1913) 21 Jurid. Rev. 321; Huertebrise v. Esnault Pelterie 
Farman (1919) 53 Am. L. Rev. 732. 

The present court assumed that the underlying owner’s rights were 
limited to “the airspace which is now used or may in the future be used in 
the development of the underlying land.” The plaintiff referred to the Latin 
maxim “Cujus est solum ejus est usque ad coelum,” but expressly refrained 
from basing his action on its literal interpretation as granting to him, the 
subjacent owner, complete property rights to all heights. He argued that the 
flights made by the defendant as low as 100 feet interfered with the present 
use of the estate, and was sufficient basis for his action. A settlement of the 
vexed question of whether the underlying owner has exclusive control of the 
airspace above his property to all heights was thus reached by the form of 
the pleadings. This at once assumes that the subjacent owner has vested 
rights in the upper airspace, and that those rights are limited to the space 
necessary for the present use of his property. The function of the Federal 
and Massachusetts Air Navigation Acts was to define the upper extent of 
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the exclusive property rights of the land owner—500 feet being the limit when 
the property is not used by tall buildings. The statutes are passed under the 
authority of the police power to regulate a right to fly, which already ex- 
isted, in the interest of safety. To account for the arbitrariness of the 
statutes in fixing a definite limit to the property rights, the court declared 
that the legislature has the power to take away private rights in order to 
preserve the public’s right to fly at a reasonable height. 

The court asserted the following rules of law upon which it based its 
decision : 

(1) The upper airspace is within the jurisdiction of the State, and is 
not detached from sovereign control as are the high seas. 

(2) The private ownership of the airspace is assumed to be limited in 
altitude to what is necessary for the present use of the property. 

(3) The Federal Air Navigation Act and the Massachusetts Statute do 
not create a right to navigate the air, but merely recognizes the already exist- 
ing right to fly over private property, and regulates it through the exercise 
of the police power. 

(4) The legislature may fix an arbitrary altitude above which flying 
will be permitted—5B0feet in the open country—unless the landowner makes 
use of his land by building to an unusual height. 

(S) In fixing the altitude for flying, the legislature may properly delimit 
the private rights of the landowner under the police power in adjusting his 
conflicting interests with those of the public in flying. 

(6) Flying below the statutory limit constitutes a technical trespass, 
—_— in cases of take-offs and landings, when a reasonable height is per- 
mitted. 

(7) An injunction against flying below the statutory limit will not be 
granted for mere repeated trespasses when no right of easement will follow, 
unless the trespass amounts to a nuisance because of noice, vibration, or fre- 
quency of flights. 

In applying the above rules of law to the situation confronted, the court 
concluded: (1) That flying above 500 feet did not constitute a trespass; 
(2) That the one or two flights at less than 500 feet and the probability of 
similar flights in the future did not warrant injunctive relief, as no injury or 
interference with the valuable use of the plaintiff’s property had been shown; 
(3) That the flights as low as 100 feet in taking off and landing were an 
unreasonable invasion, and constituted trespasses, but that an injunction would 
not be granted as the subjacent land was woodland and the flights did not 
interfere with its utility; (4) That nominal damages for trespass would not 
be granted because the plaintiff asked only for an injunction. 

The outcome reached by the court is the oniy one compatible with the 
development of air transportation. If every flight over private property 
were a trespass, for whose repetition the owner could secure an injunction, 
the effect on aviation would be fatal. (19 Green Bag 708.) The authority 
for the extreme view of property rights lies in the literal acceptance of the 
“cujus est solum” maxim, which was introduced into England during the 
reign of Edward I, when flying was only a fanciful dream. The purpose of a 
maxim is to summarize the law and not to extend it. “To the extent that the 
maxim cujus est solum has been actually applied by the courts, to that extent 
is it law.” (Bouvé, “Private Ownership in Airspace,” 1 Air Law Review, 
232, 248.) The cases applying the maxim involve trespasses relatively near 
the surface such as shooting over another’s land (Kenyon v. Hart (1865) 
34 Law Journal Rep. 87; Clinton v. Berry (1888) 4 Time L. R. 8), over- 
hanging tree branches (Grandona v. Lovdal (1889) 78 Cal. 611), projecting 
cornices (Harrington v. McCarthy (1897) 169 Mass. 492), protruding build- 
ings (Codman v. Evans (1863) 89 Mass. 431), and thrusting arms over divi- 
sion fences (Hannabalson v. Session (1902) 116 Ia. 457). One writer, in 
commenting on this case (1 Air Law Review 272), shows that there could 
necessarily be no case authority for the invasion of the upper airspace until 
the recent development of aviation, and the authority is confined to declara- 
tions of jurists and the dicta of cases. 
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While the actual decision of the case represents a_ fair compromise 
between the interests of the landowner and the aviator, the opinion of the 
court is obscured by the original assumption that the property rights of the 
underlying owner only “extend to all reasonable heights above the under- 
lying land.” This leaves the question unanswered as to the extent of the 
ground owner’s rights in unoccupied airspace if the plaintiff’s pleading had 
not been restricted as it was in this case. If there had been no statutory 
limitations upon these rights the court would have been called upon to decide 
what was the reasonable extent of the landowner’s rights, and if the plaintiff 
had not admitted that his rights were limited to a reasonable extent, then the 
court would have had to decide if reasonableness was the criterion for meas- 
uring their extent. Unfortunately this deprived aviation of the decision of an 
important court on the extent to which the landowner can claim rights to the 
upper space, and the court did not choose to grasp the opportunity to settle 
this question before considering the question of the reasonableness of the 
defendant’s flight in the situation before it. 

Epwarp C. SWEENEY. 











BOOK REVIEWS 


Pitot’s MANUAL oF Arr Law. U. S. Aviation Reports, Inc., Balti- 
more, Md. (1930.) 325 pages. 


This handy little book of vest pocket size is printed on thin 
but perfectly satisfactory paper and the type is small but clear. 
Over 200 pages are devoted to a resume of the legislation in force 
in the various states and territories of the United States. The bal- 
ance contains the Air Commerce Act, the Air Commerce Regula- 
tions in force on September 1, 1929, the Ground and Flying School 
Regulations effective May 1, 1929, the Department of Commerce 
Regulations for Clearance and Entry of Aircraft 1929, the Aircraft 
Customs Regulations 1929, the Aircraft Public Health Regulations 
1928, the United States Agreements respecting Air Traffic arrived 
at with Columbia and Canada, short articles on Federal Agencies, 
Aviation Insurance, a complete table of Aviation Statutes, and the 
United States Airway Radio Map on a small scale. 

The information .concerning the statutes of the various states 
and territories is grouped unden the following eight questions: 
(1) Who can lawfully pilot aircraft in this state? (2) What air- 
craft can be lawfully operated in this state? (3) When must li- 
censes be displayed? (4)! What are the air traffic rules in this 
state? (5) What are the regulations covering commercial operation 
of aircraft in this state? (6) What is the Aircraft liability law 
in this state? (7) Are there any local regulations affecting air- 
craft operation in this state? (8) Who are the state aviation of- 
ficials? The answers to these questions are very informative except 
the answer given to question (7) which is almost invariably in 
the following form: “Airmen should acquaint themselves with 
any local rules and regulations that may have been issued by the 
governing body of any municipality, county, or other subdivision of 
the state, maintaining and operating an airport. Such rules can 
always be found posted in a conspicuous place at the airport.” 
Where in a few instances something is added to this form of answer 
the addition is even less responsive to the question. Space could 
have been economized without reducing the value of the book by 
simply stating in the beginning that local rules must be learned 
locally. 

The writer has not undertaken to test every bit of information 
contained in these 200 pages as to its accuracy. At best the in- 
formation will be adequate only until the various legislatures have 
acted in 1931. The booklet in order to fulfill its true mission must 
therefore be republished every two years. Assuming that this will 
be done it is a most valuable addition to the literature of the sub- 
ject with which it deals. Its small size enables pilots to carry it 
on their person at all times without inconvenience. Its small type 
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is no objection to pilots whose eyesight must be perfect or nearly 
so. Even lawyers will find the little volume a useful addition to 
their library though it refers to no cases and though most of them 
will have to use glasses in consulting it. The fact that the book 
is published by the U. S. Aviation Reports, Inc., whose particular 
business it is to gather together all the statutes on the subject as- 
sures the reader that the information gathered is reasonably complete. 


Cart ZOLLMANN. 





THE REFERENCE COLUMN 


1. Ix Dirirro AERonauTico, December, 1929, Vol. VI, No. 6. 


(a) La Convenzione Panamericana Sull’Aviazione Commerciale, Amedeo 
Giannini, pp. 425-437. 

The first two sections of the review present a detailed chronicle of the 
activities of the Pan-American Conference on Commercial Aviation, with 
comparative notes upon the Conventions of Paris and of Madrid. It contains 
an epitome of the 37 articles adopted by the Conference, many of which are 
adopted from the previous conferences mentioned. 

In the third and fourth sections, the writer offers a summary and critical 
commentary upon the work of the conference. He says: (1) Many of the 
articles are literal reproductions (i. e. of the articles of the previous conven- 
tions). (2) Others are reproduced with modifications, most of which are 
relatively unimportant. (3) Few of the articles are new, and of these ex- 
tremely few represent radical departures from those of the Convention of 
Paris. 

All three of the conventions concur in conceding the sovereignty of the 
air, of innocent passage established in the conventional way, of prohibited 
zones and transports, of classifications of aircraft, of national registrations, 
of nationality, etc. 

“Without exaggerating, we may conclude that the Pan-American Con- 
vention is an adaptation of the Paris Convention to the exigencies of Pan- 
American aviation, just as the Madrid Convention was an attempt to apply 
the pronouncements of the Paris Convention to the Ibero-American needs.” 

In considering the juridical importance of the convention, it is well to 
remark that the results of the convention are predicated upon an identity 
of continental interests, although the convention affords an opportunity 
for participation by every state. But such participation is of little impor- 
tance to states other than American. 

The author criticizes what he conceives to be an exaggerated emphasis 
upon “Pan-Americanism,” and regrets that the conference has not exerted 
its power toward establishing a universal norm. He feels that commercial 
aviation is of sufficiently universal importance to elicit some more general, 
less particularized policy than lately announced. He expresses the hope, 
however, that future codperation between the Paris and Pan-American Con- 
ventions may obviate the embarrassments of the present relatively disunited 
efforts. 


(b) Le Concessioni Di Linee Aeronautiche, C. Savoia, pp. 447-467. 


In (1) the state’s sovereignty of the air is universally affirmed, although 
predicated upon diverse theories, such as dominion usque ad coelem, right of 
state to protection, and other hypotheses. 

In (2) the authorizations accorded by the State to private lines are 
called “concessions of air lines.” In (3) concessions are divided into two 
categories: (a) concessions for regular public service; and (b) other con- 
cessions, such as for instruction, etc. It is with the first of these clauses 
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that the present paper is concerned. The right of the sovereign to accord 
permission to private companies is sustained, as a jurisdiction proposition, 
upon several hypotheses. It is sometimes supported as a contract between 
the sovereign and the company, the consideration being the reciprocal obliga- 
tions and rights incurred. A more elaborate theory conceives it as a dele- 
gation by the sovereign of a privilege in the nature of that which Anglo- 
American scholars would term a franchise or public license. These two 
theories are the subject of commentaries by the author. 

(4) and (5) deal with a detailed catalog of privileges already granted. 
(6) treats of the nature of the privileges, and notes the tendency toward a 
uniform policy of the law in granting such privileges. (8) suggests the pro- 
visions of the grants, and enumerates the prerequisites for such grants— 
citizenship, good character, technical and financial ability, and collection of 
sums due by virtue of the grant. 

(9) contains statistical data upon the adjustment of subsidies, justifying 
them as necessary to an uncertain and infant public service. (10) discusses 
the termination of concessions. (11, 12, 13, 14, 15) present fiscal data, such 
as rates, routes, time-schedules, etc., licenses, etc. (16) discusses tax exemp- 
tions. (17, 18) discuss the regulations imposed by the Convention of Paris, 
and the right of the government to inspect, control and supervise the exer- 
cise of the concession. 

(19 provides for possibility of revocation in the case of war, and for 
pre-emption of equipment, but makes provision for indemnities. (20, 21, 
and 22) discuss provisions for revocation, penalties, and arbitration of dis- 
putes by the judiciary at Rome. (23) expresses gratification over the present 
progress, and expresses the hope that experience will be able effectively to 
meet the exigencies of practical aviation, and to subjugate the domain of 


the air space to the uses of man. 
W. C. WINEs. 


2. Dror AERIEN (Jan.-Feb.-Mar.) 1930. 


(a) La codification du domanie aérien, Alejandro Alvarez, pp. 1-3. 


Here is set out a part of one of the addresses on the codification of 
international air law, by the Legal Adviser of the Chilian Legations in Europe 
who presided at the 17th session of the CINA. The author’s position is that 
the Convention of 1919 represents the best means of international regulation 
and that it may well serve as the model for future codification in the law of 
nations, since it considers the interests of each state, endeavors to harmonize 
these diverse interests with the general interest and gives an increasingly 
greater weight to the latter. 

The codification exists in part already and consists: (1) in a general 
international agreement—the CINA Convention and (2) in the unification of 
national legislation made possible by international accords—such as those 
reached in Paris in 1925 and in Warsaw in 1929, 

To meet the changing conditions and avoid the rigidity of codification 
of private law, two processes exist: (1) legislative means—often tardy, and 
(2) interpretation of existing legal texts by tribunals—which are not always 
in agreement. 
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The codification need not be complete nor rigid; it can progress gradu- 
ally and be modified as conditions change. The mechanism exists in the 
CINA) and its sub-committees. 


(b) La convention de Varsovie et la responsabilité du transporteur aérien, 

Maurice Maschino, pp. 4-26. 

In this valuable article, the author first briefly reviews the developments 
of the convention adopted at Warsaw in 1929 (See 1 Jour. Arr Law 239) 
showing that the object of the 1925 meeting at Paris was to provide uniform 
rules of liability before too great a conflict grew up from the legal differ- 
ences in the various countries. It was also thought desirable to include 
in the same convention provisions as to transportation papers. 

The convention applies only to commercial air transportation of passen- 
gers and goods when that transportation is international in character, but 
gratuitous carriage is included, except for a non-commercial carrier. The 
convention applies to international transportation effected by the State in its 
commercial undertakings, which provision was opposed by representatives 
of the British Empire and Russia. It was not entirely clear as to whether 
or not the convention would govern international transport by State aircraft 
in the interests of the State itself—not in any commercial undertaking. It 
was thought desirable to add a protocol to Article 2 allowing the dissenting 
States an opportunity, at the time of the deposit of their ratifications, to 
reserve from the application of the convention international air transport 
carried or directly for the State, its colonies, etc. But, it is suggested, this 
protocol reservation may cause considerable difficulty when the carrier’s 
liability is in question. 

The international character of the transport is determined by the con- 
tracting parties, the intention of the parties, the place of landing, etc. Trans- 
port which, in any way, touches foreign territory is international (Paris- 
Algiers being national; Paris-Naples-Algiers being international). When 
the carriage is effected by successive carriers, the whole carriage is consid- 
ered as a single transaction or operation having international characteris- 
tics, but, the author states, the convention does not apply to the carriage by 
an international air service of persons and goods not destined beyond the 
frontier. He illustrates the point by taking the case of the Paris-Prague 
line with intermediate stops at Strasbourg and Nuremberg. If a passenger is 
bound only for Strasbourg, the convention does not apply to him but does 
apply to a fellow-passenger destined to a point beyond the French border. 
This, it is asserted, will result in greater difficulty instead of providing for 
uniformity. 

Having thus defined the scope of the convention, Chapter II is concerned 
with the transportation papers—tickets, baggage tickets, and bills of lading. 

The passenger ticket is readily separated from a stub and contains the 
place and date of issue, points of departure and destination, stops provided 
for, name and address of the transporter, and statement as to the governing 
international liability. Some difficulty arose as to the idea of mentioning the 
route to be followed at stopping points—due to the fact that, in air transpor- 
tation, it is sometimes quite necessary to deviate from the scheduled route. 
Hence, it has been necessary to provide that stops and routes may be modi- 
fied without having the contract of carriage lose its international character. 
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The amendments requiring mention of the names, addresses and nationalities 
of the passengers, as well as the price of the tickets, have not been retained. 
It had been provided that failure to include these items would leave the car- 
rier unable to invoke the benefit of the convention, but this was thought too 
rigid a requirement. The absence, irregularity, or loss of the ticket is of no 
effect, but the voluntary default of any ticket prevents the carrier from 
availing itself of the convention provisions. National regulations, in such 
a case, will prevail. The author wonders if this might provide a strategical 
method through which to avoid the convention. 

Luggage tickets are to be made out in duplicate and contain the place 
and date of issue, points of departure and destination, name and address of 
the carrier or carriers, number of the passenger ticket, number and weight 
of packages, declared valuation for anything over the 250 francs per kilo- 
gram allowed, and indication that the carriage is subject to the convention. 

The bill of lading is issued in triplicate, carries the name of the initial 
carrier (since the shipper has recourse against him. The consignee has re- 
course aganst the delivering carrier), the points of departure and destina- 
tion, the stops, names and addresses of the shipper, and information as to the 
nature of, weight, etc., of the goods. These items are to be included; others 
are not essential except for the shipper’s own protection in case of loss. The 
consignee may proceed against the carrier seven days after the goods are 
due to arrive, and while this seems a short period the writer points out that 
this period is added to that normally anticipated by the carrier as necessary 
for the carriage. 

Chapter III of the convention deals with responsibility and the author 
compares the principles therein established with those of common law. In 
the latter, the carrier liability is entire—so that if the shipper proves the 
contractual relationship to exist, the carrier can only escape by showing that 
the loss or injury resulted from an Act of God, etc. But the liability of the 
air transporter has been modified so that the passenger or user of the service 
is said to be associated in the air venture and so knowingly takes part or all 
of the risks encountered. This allows clauses of limitation or of non-respon- 
sibility. From a practical point of view, it is difficult for a carrier to show 
force majeure, or a case of fortuitous circumstances. The aircraft is often 
burned or destroyed. The French law has authorized the exoneration of the 
carrier in consideration of the risks of the air and faults committed by its 
officers in the conduct of the apparatus; faults of navigation would escape 
from all recourse. 

The air carrier continues to enjoy a privileged position, but the conven- 
tion adopts the position of limited liability and a clause which exempts the 
carrier or seeks to establish a lower limit of liability is void. In what situ- 
ation will this principle of limited liability apply? Relative to passengers, 
the carrier is liable in case of death, injury, or bodily harm sustained in an 
accident on board or in the course of embarcation or debarcation operations. 
If the consequences of the accident do not manifest themselves for a con- 
siderable time afterwards, the injury is covered by the law, as shown later. 
Relative to goods, the carrier is responsible for damages sustained in case 
of destruction, loss, or injury when the initial cause resides in the air car- 
riage; this transportation extends from the moment when the carrier assumes 
charge of the goods, in ithe aerodrome, on board the aircraft, or, in case of 





376 THE JOURNAL OF AIR LAW 


landing outside an aerodrome, in the place of landing until the moment of 
delivery; the air transportation does not include any land or water transport 
outside the aerodrome. 

Under the provisions of the convention in the case of injury to passen- 
gers, if the carrier shows that all measures necessary to avoid the damage 
have been taken, or that it was impossible to take any measures, it is not 
liable. Failure to make this proof renders the carrier liable as for its negli- 
gence. But note that the air carrier is not liable, in case of goods, if it proves 
fault of pilotage, conduct of the aircraft or of navigation, or if, in other 
regards, the carrier and its officers have taken all necessary measures to avoid 
the injury. This difference in rules was vigorously debated and originated 
with the German delegation which was impressed with the fact that no real 
difference had been made between responsibility for persons and for goods. 
The French delegation proposed to abolish this discrimination, favoring an 
exoneration for faults of pilotage as much in a carrier of persons as in that 
of goods; this on the ground that one could demand of the carrier care in 
providing for the condition of his aircraft} and in the selection of personnel 
for their conduct, that insurance is available to passengers and for goods, 
and that there is no legal reason for the application of a different standard. 
The author believes that the system which results from the distincion made 
will be a conflict between fault and risk—conducive to uncertainty. 

Again, if the carrier is to be excused provided all necessary measures 
are taken, it becomes necessary to have a definition of terms and, according 
to English common law, this would mean a standard of reasonableness. To 
prove that these measures have been taken is to prove an absence of fault, 
but, in either case, what shall be the proof required? The French law pro- 
vides: “The clause of non-responsibility discharges the carrier only if the 
aircraft was in a good state of navigation at departure and the personnel fur- 
nished with licenses and certificates according to regulations, the special ad- 
ministrative certificates establishing a presumption in favor of the aircraft 
and crew which can be rebutted by evidence to the contrary.” 

While severe in one sense, the convention, from another point of view, 
possesses rules favorable to the carrier. Responsibility for persons is limited 
to 125,000 francs, 250 francs per kilogram for baggage and freight, and 5,000 
francs per passenger for goods in his own possession. Of course it is pos- 
sible by express agreement to enlarge the amcunt, provided the declaration 
of extra value be made at the time of delivery to the carrier and is not 
a false valuation. The author believes the limitation for passenger liability 
is too low, in consideration of the class of persons using this method of trans- 
portation. 

Unlimited liability would work an undue hardship on the air companies 
and the liability can be covered by insurance, since the insurance companies 
can clearly measure the risks and cover them. If insurance is to be relied 
upon, the sum recoverable is not so important. And a general system of 
insurance seems probable. 

One other matter is to be considered:—the fact that, with rare excep- 
tion, the indemnities are borne, in the last resort, by the public funds through 
subsidies to the companies assuring them of a balanced budget. 

The last section deals with the procedure of recovery against the air 
companies, showing the time limit for filing written claims, etc. The author 
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states the effect of the convention as follows: In place of a domtractual 
non-responsibility, which has been rejected, there has been instituted a lim- 
ited legal responsibility sufficiently precise to allow a calculation of proba- 
bilities both for the risks to cover and the amount of premiums to cover 
them. He does think the convention is not inclusive enough—that there are 
too many services outside the provisions. National laws are, and should be, 
made with reference to this convention, and the work at Warsaw, while pos- 
sessed of some imperfections, has been a great achievement. 


(c) La circulation aérienne au-dessus de la mer, Cesare Savoia, pp. 27-30. 

This is the report of the Italian section of tha CJIA at the session of 
July 21, 1929. In summary, it contains the following principles: (a) The 
extra-territorial sea is res communis, above which aerial navigation remains 
free. (b) Interior countries can lay claim to no servitude of passage. (c) 
Assistance to aircraft in peril should be rendered obligatory and the rules of 
maritime law in force shall govern the question of salvage. (d) Relative 
to floating islands (sea dromes), stations of supply, posts of assistance, etc., 
it seems opportune to await government opinion, since political as well as 
juridical questions are involved. See also part (5) as to the situation in case 
of war. 


(d) Le Commité International Technique d’Experts Juridiques Aériens et 
VUmification internationale du Droit privé aérien, Edmond Sudre, pp. 
31-40. 

The author, who is secretary-general, reviews the history of the CITEJA, 
showing that it came into being through invitation on the part of the French 
government, through M. Poincaré, to participate in an international confer- 
ence held at Paris in October and November, 1925, for the purpose of uni- 
fication in international private law. The initial study concerned itself with 
the responsibility of the air carrier, but it was soon evident that other ques- 
tions demanded attention and that a permanent body was necessary to repre- 
sent the 43 nations. 

In January of 1926, another proposal from France suggested the creation 
of a Committee of Experts—an independent organization for consultation, it 
being understood that each State was to preserve its entire sovereign rights. 
Twenty-eight nations were represented in Paris in May 1926 and established 
the CITEJA. (The U. S. was represented among the 28.) 

The Comité has four Commissions as follows: (1) Dealing with nation- 
ality and registration of aircraft, ownership, mortgage, etc., (2) Consider- 
ing commercial and private carriage, responsibility of carriers to persons for 
goods carried, etc., (3) Responsibility to persons and for property on the 
ground, limitation of liability and insurance, and (4) Legal status of com- 
mander and personnel, accidents, laws applicable to acts committed on board 
the aircraft, etc. 

The author then; states the record of meetings and the tentative drafts 
already prepared by the various commissions of the CITEJA, and points 
out that there is a real need for such an organization. This article will be 
found valuable for its clear statement as to the origin, history and function- 
ing| of this highly important body. It furnishes information that has been 
lacking for some time. 
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(e) Commission Internationale de Navigation Aérienne, 17th session, pp. 
159-163. 


Among the resolutions adopted at this session in Paris, Dec. 10-11, 1929, 
is one which brings a change in, Articles 34 and 40 of the CINA, and by 
which The Dominions of the British Empire acquire the quality of member 
states of the Commission. Thus, paragraph 3 of Article 34 now reads: “Each 
State represented on the Commission shall have one vote,” and the first para- 
graph of Article 40 which reads: “The British Dominions and India shall 
be deemed to be States for the purposes of the present Convention” is 
omitted. 

At the 15th session the Commission adopied the following resolutions: 

No. 471 relative to radio provided in Convention Article 14—(1) Every 
aircraft destined to public international transport and capable of accommo- 
dating at least ten persons, including crew, shall, from January 1, 1930, be 
equipped with radio apparatus (sending and receiving radio telegraph and 
radio telephone). (2) Such apparatus shall be employed according to the 
conditions provided by the International Radio Convention at Washington. 
(3) Deals with types of radio prohibited in aircraft (Type B of the Gen- 
eral Regulations of the Washington Convention). (4) Deals with suspen- 
sions of the regulation when the use of radio would be of no avail due to 
lack of radio services on the ground useful to air traffic. 

No. 483 relative to making it easier for overflying aircraft to determine 
the nationality of vessels at sea, it is proposed that the national flags be kept 
hoisted or that nationality marks should be placed on the vessels so that they 
can be determined easily from above. 


(f£) Comite Juridique International de L’Aviation, pp. 164-166. 


Contains the essential comments made to Articles 1-2 regulating air 
navigation over the seas. Compare the Italian position in (c). 


(g) Union Postale Universelle, pp. 167-186. 


The ninth Congress of the Postal Union was held in London from May 
18-June 28, 1929, and from it issued the text which from July 1, 1930, will 
regulate the international postal relations for the next five years. The entire 
text is set out, with new and modified parts shown in italics. 


(h) Corcoll v. Latécoére (Montpelier Court of Appeal July 26, 1929). 
(1) In personal actions, the proper tribunal is that of the domicile of the 
defendant except in case of legislative provisions to the contrary. (2) In 
case of damage caused by the evolutions of an aircraft or objects which 
become detached from it, Article 56 of the Law of May 31, 1924, allows 
the plaintiff the choice between the tribunal at the place where the injury has 
been caused and that of the domicile of the defendant. (3) The fact that 
the defendant alleges the fault of the victim does not affect the jurisdiction. 


Frep D. Face, Jr. 








